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PREFACE 

The third annual meeting of the American Society for 
Judicial Settlement of International Disputes was held in 
Washington, D. C, December 20-21, 1912, and the pro- 
gram was arranged in such a way as to call forth a dis- 
cussion of the law to be administered by a permanent 
international court. It is believed that the experience 
in arbitration and judicial settlement which some of the 
speakers have had will make their papers as valuable as 
they were timely and that the Proceedings as a whole 
will be no mean contribution to the cause of judicial 
settlement. 

To the Proceedings of the first annual meeting the 
Hon. Theodore Marburg, then secretary of this Society, 
but now United States Minister to Belgium, prefixed a 
valuable introduction entitled "Salient Thoughts of the 
Conference." To the Proceedings of the second annual 
meeting he contributed a brief "Foreword." The execu- 
tive committee decided to print as the introduction to 
the Proceedings of the third annual meeting the address 
of the present secretary entitled "The Peaceful Settle- 
ment of International Disputes and the Proposed Court 
of Arbitral Justice." 

James Brown Scott, 

Secretary. 
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INTRODUCTION 

THE PEACEFUL SETTLEMENT OF INTERNA- 
TIONAL DISPUTES AND THE PROPOSED 
COURT OF ARBITRAL JUSTICE 

It is a source of sincere regret that the President of 
the United States, who has taken such a keen and en- 
lightened interest in the organization of the Society, who 
honored its first dinner with his presence and delivered 
an address which may be said to mark a date in the 
history of international arbitration, is prevented, because 
of absence from the city, from attending this conference 
in person, as he confidently expected; but it is neverthe- 
less a consolation to learn from a letter which President 
Taf t has taken the trouble to write before his departure 
that he is with us in spirit and that his interest in the 
Society has not abated. 

"I am very sorry," he says, "I cannot be present at 
the dinner of the Judicial Settlement Society on Saturday 
evening of this week* While I favored strongly the 
general arbitration treaties with Great Britain and France 
which were submitted by me to the Senate, my whole 
ideal is that of an arbitral court for the settlement of 
international controversies, and I favored the arbitration 
treaties as a long step toward an arbitral court whose 
jurisdiction should be increased ultimately to include all 

possible disputes of an international character. Such a 
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Z JUDICIAL SETTLEMENT 

court is the natural outgrowth of treaties of general arbi- 
tration between all the nations of the world, and it 
represents the ultimate goal toward which we should be 
tending." 

It is common knowledge that the proposal, which 
culminated in the negotiation of treaties with France and 
Great Britain, to which the President refers in his letter, 
was made at oiir dinner in the City of Washiogton on 
December 17, 1910, and from the address which the 
President delivered on that occasion I quote the following 
passages: 

''What teaches nations and peoples the possibility 
of permanent peace is the actual settlement of contro- 
versies by covucts of arbitration. The settlement of the 
Alabama controversy by the Geneva arbitration, the 
settlement of the seals controversy by the Paris tribunal, 
the settlement of the Newfoundland fisheries by the 
H]ague tribimal are three great substantial steps toward 
permanent peace, three facts accomplished that have 
done more for the cause than anjiiiing else in history. 

''If now we can negotiate and put through a positive 
agreement with some great nation to abide the adjudi- 
cation of an international arbitral court in every issue 
which cannot be settled by negotiation, no matter what 
it involves, whether honor, territory or money, we shall 
have made a long step forward by demonstrating that 
it is possible for two nations at least to establish as 
between them the same system of due process of law 
that exists between individuals under a government." 

In another portion of the address, the President spoke 
of an international court as the means to disarmament. 
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and warmly praised the e£Forts which Secretary Knox 
was making to secure the establishment of the prize 
court and the court of arbitral justice. 

"I am strongly convinced," he said, "that the best 
method of ultimately securing disarmament is the estab- 
lishment of an international court and the development 
of a code of international equity which nations will 
recognize as affording a better method of settling inter- 
national controversies than war. We must have some 
method of settling issues between nations, and if we do 
not have arbitration, we shall have war. Of course the 
awful results of war with its modem armaments and 
frightful cost of life and treasiire, and its inevitable shak- 
ing of dynasties and governments, have made nations 
more chary of resort to the sword than ever before; and 
the present, therefore, because of this, would seem to 
be an excellent time for pressing the substitution of coiuts 
for force. 

'^'I am glad to come here and to give my voice in favor 
of the establishment of a permanent international court. 
I sincerely hope that the negotiations which Secretary 
Knox has initiated in favor of an international prize 
court — ^af ter the establishment of that court — ^will involve 
the enlargement of that court into a general arbitral 
court for international matters. It is quite likely that 
the provisions for the constitution of the arbitral court 
will have to be different somewhat from those that gov- 
ern the selection of members of the prize court, but I 
am glad to think that the two movements are in the 
same direction and are both likely to be successful." 

I have deemed it best to quote the exact wording of 
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these important utterances in order that it may appear 
that the President stands now as then, and indeed as 
always, for the arbitration of international differences, 
whatever may be their nature, and for the creation of 
a permanent international court which shall decide the 
issue submitted by "the same system of due process of 
law that exists between individuals under a government/' 

It is not my purpose to attempt to make the speech 
which the President would have delivered, were he here 
tonight instead of on the way to Panama; but I think 
I may properly take his letter as the text for some re- 
marks about treaties of arbitration, the nature of that 
arbitral court which the President declares to be his 
"whole idea," and the relation between treaties of arbi- 
tration on the one hand and the court of arbitral justice 
on the other, which represents "the ultimate goal toward 
which we should be tending." 

Disputes between nations, as between individuals, are 
many and varied, and in the case of individuals it may 
be said that the wit, ingenuity and experience of man- 
kind have created adequate agencies for settlement. It 
is reasonable to believe that the same wit, ingenuity and 
experience will enable nations, which after all are but 
men and women grouped more or less artificially, to 
devise agencies, which will settle disputes which may 
arise between them, by the " same S3rstem of due process 
of law that exists between individuals imder a govern- 
ment." And very gratifying progress has been made in 
the peaceful settlement of international differences. The 
machinery is imperfect, but with much good-wiU and no 
little patience it may be perfected. 
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The dispute may be as to the existence or non-exis- 
tence of a fact; it may concern the existence or non- 
existence of a principle of law; of the applicability of 
the principle of law to the fact as found; or it may relate 
to the interpretation of a written instrument and the 
application of principles of law thereto. It is evident 
that a different type of mind and a different training 
may be required in each of these cases. Thus, in the 
English systenij with which we are familiar, the jury finds 
the fact; the judge, with the help of coimsel, ascertains 
and applies the principle of law to the concrete fact, or 
to the instrument which it is his duty to interpret. The 
reasonableness of such a system has commended itself to 
the nations at large, so that at the First Hague Peace 
Conference an international commission of inquiry was 
devised for the ascertainment of disputed facts, and 
machinery created for the formation of a temporary tri- 
bunal to ascertain and apply principles of law either to 
facts or to written instruments, which for our purposes 
may be called treaties or conventions. Unfortimately, 
the commission of inquiry and the temporary tribunal 
have to be constituted for the particular case, whereas 
within national lines the court is always open to any 
stdtor who may care to enter. 

But long before the meeting of the first Hague Confer- 
ence nations had found it necessary to devise means for 
the settlement of their controversies. They organized 
foreign offices, ministries of foreign affairs, or depart- 
ments of state, to conduct their mutual intercourse and 
to consider questions that arise between them. They 
created a class of special agents called diplomatists, and 



XIV JUDICIAL SETTLEMENT 

established permanent legations and embassies in the 
various quarters of the worid with which they have inter- 
course. When a dispute of any kind arises between 
nations^ it is examined by the foreign office and discussed 
with the foreign country through the channels of diplo- 
macy. If a settlement is not reached by direct negotia- 
tion, and if the passions of the countries in controversy 
are inflamed^ the question^ whatever its original natxire, 
becomes a political issue, and armed conflict, which has 
disappeared within nations, may break out between na- 
tions. Fortimately, however, the good sense of nations 
has provided means of adjustment when direct negotia- 
tion — ^that is to say, diplomacy — ^has failed. The parties 
in controversy may resort to good offices of strangers to 
the dispute, and such nations may themselves o£Fer their 
good offices. Mediation may be requested by the dispu- 
tants, or it may be offered by strangers to the quarrel. 
The services of a commission of inquiry may be requested 
and succeed, as in the case of the Dogger Bank incident. 
Arbitration may be suggested, and a temporary tribunal 
may be constituted from the so-called permanent court, 
for the disposal of the case. 

We do not need so much new institutions as the use 
of those already in existence. Above all, we must not 
close the door to discussion, for through discussion a 
settlement may be reached, however trying, difficidt and 
seemingly hopeless adjustment may be. A disputed fact 
may be ascertamed; the existence or non-existence of a 
principle of law may be established; a written instrument 
mterpreted. We shoidd not lay too heavy a burden upon 
any one institution. We should examine each and in 
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the light of theory and experience determine the kind 
of disputes which each agency can best adjust. 

If we analyze international controversies, we find that 
they fall into three categories — disputes as to fact, dis- 
putes as to law and its application, and disputes as to 
policy. Diplomacy deals with all three. Good offices 
and mediation, which are diplomatic remedies, may cover 
the same field. If, however, these means have been 
tried and failed, we can entrust the finding of a fact or 
a series of facts to a commission of inquiry, and submit 
questions essentially legal in their natxire to a permanent 
tribunal such as the President advocates. If we wish the 
question settled according to the discretion of a consci- 
entious person, we may avail ourselves of the friendly 
compositor, as was done by the United States and Chile 
in the Alsop case. If the dispute be legal, but through 
delay or mismanagement has assumed a political char- 
acter, a temporary tribimal composed of judges of the 
parties' choice may be appointed to adjust, that is, to 
compromise the case, as the award in such cases is likely 
to be a compromise, although it be based, to quote the 
Hague Convention, "upon the basis of respect for law.'' 
It it be purely legal, it could be submitted, when and 
as it arises, to a permanent international court composed 
of judges by profession, who would decide it by the 
strict principles of law, if only such a court existed. If 
the question be political, either because it is one of 
policy and beyond the domain of law, or if it has become 
political by delay or mismanagement, it may nevertheless 
be submitted to a commission specially appointed by the 
two states in controversy, whose members may either 
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report to their respective foreign offices the basis of a 
treaty or may propose a treaty, as in the case of the 
Alabama claims. A difference of natxire suggests a dif- 
ference of treatment, and by a painstaking and intelli- 
gent examination of the controversies and of the appro- 
priate means existing or to be created to adjust or decide 
them, it is believed that the vast majority of international 
disputes may be adjusted or brought to discussion, which 
in many cases would be tantamount to adjustment. 

I would venture to suggest, therefore, a treaty not of 
arbitration but of peaceful settlement, which could take 
note of the different categories of international disputes 
and of the different agencies by which they might by 
adjusted peaceably. Thus, the failure of direct negotia- 
tions might be followed by an obligation to resort to 
good offices, mediation, friendly composition and arbi- 
tration by a tribimal specially composed for the case. 
Mere questions of fact could be foimd by a conmiission 
of inquiry without recommendation as to what should be 
done with the facts when found, purely legal questions 
adjusted by a permanent coiul composed of professional 
judges, questions considered legal by one party but not 
by the other, and questions of policy, which admittedly 
fall beyond the domain of law, referred to a special com* 
mission composed of enlightened and intelligent citizens 
or subjects of the parties in controversy, who should be 
supplied with the facts, information and documents at 
the disposal of the governments, and who should report 
to their respective foreign offices the basis of adjustment, 
whether of law or of policy, which, if accepted by the 
foreign offices, might form the basis of a treaty, as in 
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the case of the Alabama claims. Good offices and medi- 
ation, which are diplomatic in their nature, supplement 
direct diplomacy and do not require the codperation of 
the Senate, as they are but friendly advice and coimsel. 
Friendly composition, likewise diplomatic, does not nec- 
essarily require the action of the Senate, as adjustment 
by this means is diplomatic adjustment. The same is 
the case with the disputed fact to be submitted to a 
commission of inquiry. Purely legal questions might 
indeed require a special agreement to be approved by 
the Senate, but, if the questions were legal, not political, 
and had not assimied political importance by delay or 
mismanagement, it is fair to presume that the approval 
of the Senate, as in the case of pecuniary claims, would 
not be withheld. Questions frankly political, or whose 
legal nature is denied by one or the other party, could 
be submitted to special commissioners appointed for the 
purpose, without resort to the Senate, because their final 
adjustment would require the negotiation of a treaty, 
which necessarily must be approved by the Senate. 

It will be observed that no mention has been made 
of independence, vital interests or honor, because such 
questions would be submitted to discussion by the spe- 
cial commissioners who report to their respective govern- 
ments and whose recommendations or suggestions re- 
quire, by the express terms of the agreement, adjustment 
by treaty. They woidd, however, be discussed, and the 
successful negotiation of the treaty of Washington shows 
that questions considered by one or the other of the 
parties to involve vital interests or honor can be ad- 
justed in time, with much good-will, infinite patience and 
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forbearance. A general treaty of the kind proposed 
would be broader in some respects than a treaty of arbi- 
tration and narrower in others* It would, however, be 
a treaty for the peaceful settlement of international dis- 
putes and would pledge the honor and good faith of the 
contracting parties to submit the different categories of 
international disputes to different and appropriate agen- 
cies, and would secure friendly discussion of questions of 
policy by special conmiissioners appointed for the p\ir- 
pose, leaving the treaty-making power free to negotiate 
or not to negotiate a treaty, as might, in view of all the 
circumstances, seem best. Both governments, however, 
would, without t)dng their hands, have had the inesti- 
mable benefit of friendly discussion before they had taken 
a final position from which nations, it would seem, are 
more unwilling than individuals to recede. 

It is a matter of the highest importance that disputes 
between nations, which diplomacy has failed to adjust, 
be settled by international instead of national commis- 
sions, for it is the veriest truism that no one, however 
conscientious and open-minded, should be at one and the 
same time advocate and judge in his own cause. The 
fact that municipal suits are decided by judges of the 
same state or coimtry with the litigants has no bearing 
on the question, for such judges have no interest in the 
case before them, and they are neither appointed by, 
answerable to, nor controlled in any way by the parties 
in litigation. In international disputes, the national — to 
use a newly-coined but expressive term — does not cease 
to be a citizen because he acts for the moment as a 
judge. If he be tolerated upon the bench, the majority 
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of his associates should be strangers to the suit, so that 
the decision may not rest in his hands. The judge is 
supposed to represent justice; the advocate or agent, his 
country. The national is therefore out of place upon the 
bench, even when his conduct may be watched. He is 
a menace in the council chamber, where his actions 
escape the public eye. A famous picture and a no less 
famous print represent Garrick hesitating between the 
conflicting claims of tragedy and comedy; but the embar- 
rassment of the actor is as nothing to the struggle of the 
imipire to maintain justice against the assaults of biased 
or at least interested judges of the litigating nations. 

It is not the least service of the first Hague Peace Con- 
ference that it regarded the settlement of international 
disputes as a matter of concern to the nations as a whole, 
and provided that such disputes should be settled by a 
temporary tribunal of five persons selected from an inter- 
national panel of arbiters. The amendment of the second 
Peace Conference that the tribimal of five should consist 
of three strangers to the quarrel instead of f o\ir inter- 
ested parties, as permitted by the first Conference, has 
not been properly appreciated. In internationalizing 
arbitral practice and procediire, the Conferences have 
answered in the affirmative the perplexing question, ''Am 
I my brother's keeper?" and they have likewise applied 
to nations the imdoubted truism that ''no man liveth 
to himself alone." 

It is to be hoped, therefore, that the older and dis- 
credited forms of commissions composed of an equal num- 
ber of nationals, or of commissions in which the umpire 
has only the casting vote, will be used less and less fre- 
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quently in the settlement of legal questions. For such 
commissions are not merely bad in themselves^ but con- 
trary to the letter and the spirit of progress as repre- 
sented by the Hague Peace Conferences. It is too much 
to expect that every national^ even although he be a 
jurist, will act as Lord Alverstone in the Alaska Bound- 
ary Commission, and we should not expose an honorable 
and upright man to the criticism to which the English 
Lord Chief Justice was subjected simply because he 
possessed and exercised what has been aptly called ^' the 
international mind." 

The advantages of a truly permanent court composed 
of judges have been so frequently pointed out that it 
seems mmecessary to dwell upon them at length in this 
place or in this connection. Attention may, however, 
be called to some of them. Parties in controversy are 
not in the frame of mind to create a tribunal, whereas, 
if the tribunal existed, they might be willing to submit 
the case to its decision. Those who have had experience 
in such matters know that it is hard to agree upon judges, 
yet that nations are imwilling to submit their disputes to a 
tribimal whose constitution is imknown. Delays thus 
occur, whereas the case should be decided promptly and 
removed from the field of international controversy. 
Again, judges chosen for a particular purpose are sup- 
posed to be friendly to the appointing powers, otherwise 
they would not have been selected; and international 
awards often betray traces of compromise. Again, a 
temporary tribunal does not bind another different tem- 
porary tribimal, any more than it is boimd by its pre- 
decessor, if it can be considered to have a predecessor. 
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The decision is not likely to be a precedent, as would 
inevitably be the case if it were decided by a pennanent 
tribunal composed of the same judges passing upon a 
like question. 

It is common knowledge that international law is not 
developed by the awards of temporary tribunals. The 
advantage, in fact, the need of an authoritative inter- 
pretation of international treaties or agreements requires 
neither elaborate statement or argument, and it is 
obvious that the decisions of a pennanent international 
court constituted by the parties to such treaties or agree- 
ments would bind all of the contracting parties form- 
ing the judicial union, just as the decisions of the Supreme 
Court of the United States bind the members of the 
American union. Finally, the temporary tribunal is costly 
in comparison with a permanent court. 

There is, it is to be feared, a fundamental objection 
to arbitration as practised and understood. It is largely 
compromise, and it is believed that nations will be unwil- 
ling in the long run to allow arbiters, who, although 
appointed by them, are not wholly subject to their direc- 
tion, to compromise disputes. Foreign offices wiU no 
doubt prefer in the future as in the past to compromise 
their cases directly through diplomatic channels. It is 
to be presumed, however, that nations might be more 
willing to submit differences of a legal nature to an 
existing tribimal composed of judges known in advance, 
if each litigant knew the principles of law which it ad- 
vanced as conclusive and were in a position to forecast 
the consequences flowing from the application of princi- 
ples of law maintained by one party and denied by the 
other. The judgment could therefore be predicted in the 
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alternative, and the consequences of the decision weighed 
before the submission of the case. For the compromise 
of disputes, which is either the essence or practice or the 
fear of arbitration, judicial settlement would be substi- 
tuted, and it is reasonable to suppose that experience 
with a permanent court composed of judges applying, in 
the language of the President, " the same system of due 
process of law that exists between individuals under a 
government,'' would conunend itself to the nations, which 
at present hesitate to submit large and troublesome 
questions to the vicissitude and uncertainty of arbitra- 
tion. The existence of such a tribunal, the resort to 
which should be voluntary — ^that is to say, by agreement 
of the contracting parties — ^would attract controversies 
of a legal natxire, and would not interfere with diplomacy 
on the one hand or the substitutes of diplomacy on the 
others; namely, good offices, friendly composition, media- 
ation, and arbitration; nor would it question the right 
of any nation to constitute a temporary tribimal if it 
so desired. It would be another and an additional 
guarantee of peaceful settlement. 

Fortunately we do not need to argue the advisability 
of creating a truly permanent court, which should take 
its place at The Hague side by side with the so-called 
permanent court. The difficulties in the way of its com- 
position are unfortunately many and varied. The second 
Hague Peace Conference has expressed itself in favor of 
such a tribunal, and the Institute of International Law 
at its Christiania session imanimously recommended its 
establishment to the powers. The accredited represen- 
tatives of the nations accepting and applying international 
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law in their mutual intercourse, and the leading author- 
ities on international law are in accord as to its desira- 
bility and feasibility, and the agreement to establish a 
court of prize shows that a court composed of a limited 
number of judges can be formed, in which the nations 
are represented for a longer or shorter time, if only they 
are sufficiently convinced of its usefulness. The method 
of composition of the prize court might be used for the 
court of arbitral justice. Or the prize court might be, 
as has been proposed by the United States, invested with 
the jurisdiction of the court of arbitral justice. Or each 
national might be asked by the administrative Coxmdl 
at The Hague to name a judge and a deputy judge. 
For example, a list could be drawn up by the adminis- 
trative coxmdl of the names thus suggested and, if the 
court was to consist of nine or fifteen members, each 
nation could be requested by the coimcil to indicate its 
preference for nine or fifteen persons upon the list, sent 
through diplomatic channels to each of them, and the 
nine or fifteen having the largest number of votes would 
thus constitute the judges of the court. Or the third 
Hague Peace Conference could elect the requisite number 
of judges without reference to their nationality, to serve 
for the term of years which might be agreed upon. 

It is not, however, necessary that all nations should 
participate in the creation of the court, as any number 
could agree to constitute it for the determination of 
controversies to which they would be parties. The draft 
convention approved by the second Hague Peace Con- 
ference for the establishment of the court does not men- 
tion any number as necessary for its formation, and the 
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recommendation of the Conference that the court should 
be established and ^'put into effect as soon as an agree- 
ment shall have been reached as to the choice of the 
judges and the constitution of the court" does not make 
its institution dependent upon the agreement of any 
number of Powers. This question was purposely left 
open by the Conference, so that it is possible for any 
number of Powers to constitute the Court as far as they 
are concerned. The soimdness of this conclusion is appar- 
ent from the proceedings of the Conference, an examina- 
tion of the project and of the recommendation to put 
it into effect. He may also quote the authority of the 
American delegation to the Conference, which, after com- 
menting upon the proceedings and docimients in the 
case, says in its official report to the secretary of state: 

"It is evident that the foimdations of a permanent 
court have been broadly and firmly laid; that the or- 
ganization, jurisdiction, and procedure have been drafted 
and recommended in the form of a code which the Powers 
or any niunber of them may accept and, by agreeing 
upon the appointment of judges, caU into being a court 
at once permanent and international. A little time, a 
little patience, and the great work is accomplished." 

It is therefore open for any nimiber of powers to 
agree upon a method of appointing the judges and thus 
constitute the court for themselves. Suppose, for exam- 
ple, that each of the larger powers — eight in number — 
including Holland as the country in which the court is 
to sit, should agree among themselves to appoint a judge. 
We would then have at The Hague a court of nine judges, 
just as we have at Washington a Supreme Court of nine 
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judges. The contractmg powers might properly specify 
in the instrument creating it that its organization was 
temporary in the sense that the entire subject should be 
reconsidered by a future peace conference at The Hague. 
They might go further and provide that in suits between 
a contracting and a non-contracting power, the latter 
should appoint a judge for the trial of the case, and that 
in suits between non-contracting powers, each of the liti- 
gants might appoint a judge for the trial of the case, 
supposing of course that the non-contracting state or 
states should wish to use the court. The question of 
costs and expenses in such cases might be regulated by 
the judges, as judges are accustomed to tax costs and 
apportion expenses. Such a tribunal would not be a 
court for the forty-four nations represented at The Hague 
but it would be a court for the contracting parties. The 
creation and successful operation of such a tribunal would 
go far to meet the objections which have been made to 
judicial as distinct from arbitral settlement, that the 
essence of arbitration consists in the adjustment of dis- 
putes by judges of the parties' choice. Such an agree- 
ment would result in the establishment of a court by 
coimtries which are admittedly able to furnish competent 
jurists for its constitution and for the determination of 
all cases which might be submitted to it, and the experi- 
ment of an international court would be tried imder the 
most favorable circumstances. It is believed that the 
existence of such a court would not only justify its crea- 
tion by drawing large numbers of cases to it, but its 
successful operation would overcome objections which 
have been made in many quarters to the judicial deter- 
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mination of international disputes. We should not forget 
that it is often the part of wisdom to try an experiment 
upon a small before enacting it upon a larger scale, and 
we cannot doubt that the experience gained in the consti- 
tution and operation of such a court would render it 
easier to establish a court of the nations at large. 

The creation of such a court, however, presupposes 
the existence of general or specific treaties, for it would 
not — differing from national courts — ^automatically take 
jurisdiction of controversies submitted to it by one party. 
A general treaty of arbitration might provide for the 
submission to the court of controversies of a legal nature 
when and as they arose, or a special treaty or agreement 
might be negotiated to refer the controversy, after it 
had arisen. In any event, the issues would have to be 
defined by agreement of the parties, and the court could 
only take jurisdiction upon request from both litigants. 
A general treaty creates a general obligation to make 
use of the court in the cases specified in the treaty, and 
the advantages of such an obligation do not need to be 
argued. A special treaty without an existing legal duty 
may be diflScult to bring about, and therefore the general 
treaty is to be preferred. Again, nations may be imwil- 
ling to have the controversy decided by general principles 
of international law, owing to the doubt and uncertainty 
which exist as to many of those principles, and they 
might wish to agree upon certain principles to be applied 
in the special instance, as was the case with the three 
rules of Washington, framed by Great Britain and the 
United States for the determination of the Alabama 
claims. Another example may be cited, namely, the 
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unwillingness of Great Britain to ratify the prize court 
convention without an agreement in advance upon the 
law to be applied^ as Great Britain was unwilling to 
allow the judges to prefer continental to English practice 
according to their pleasure^ or to legislate, as is the 
wont of judges. 

The general arbitration treaty binds the nations to 
refer the case; the special treaty or special agreement 
submits the case and may, at one and the same time, in 
determining the issue formulate the principles of law to 
be applied by the judges. But, while I do not under- 
estimate the value of general treaties, public opinion is, 
after all, the great factor in the peaceful settlement of 
international disputes; for a treaty may be repudiated 
and a nation may refuse to comply with its obligation 
in periods of storm and stress. Such conduct makes a 
treaty, however carefully drawn and however solemnly 
approved, little better than waste paper, and discredits 
the cause which it was sought to advance. A public 
opinion, which insists upon peaceful settlement, whether 
a treaty exists or not, is the desideratxmi, because mon- 
archs, chief executives and foreign oflBces defer and must 
necessarily submit their actions to public opinion, which 
is the master of us all. We must labor unceasingly, in 
season and out of season, to create a public opinion which 
shall be international, and it is not the least of President 
Taft's services that he has labored constantly, consciously 
and with singleness of purpose to create an enlightened 
public opinion in the United States in favor of the judi- 
cial, and therefore peaceful, settlement of all international 

controversies. 

James Brown Scott. 
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There are still peoples which have not yet entered 
the modem world, or have barely crossed the border 
which separates it from the middle ages. They are con- 
tent with forms of government for themselves, imder 
which remedial justice is imperfectly administered. It 
is not to be expected that they will interest themselves 
in plans for a law of the world and a court for the world. 

Such plans, indeed, were hardly treated seriously 
anywhere until the twentieth century came in. 

The times in which we live move so rapidly that it 
is next to impossible for a man of middle age to replace 
himself at the point of view from which he looked out 
upon the world twenty years ago. 

There was then no Hague tribunal. The two inter- 
national congresses to which it owes its origin had not 
yet been held. The first Pan American Congress, that 
of Washington, had, it is true, declared, in 1890, for the 
adoption of arbitration to settle disputes between Ameri- 
can republics as a principle of American international 
law. But this was little more than the expression of a 
pious hope. There is, indeed, properly speaking, no such 
thing as American international law. International law 
is the law of the world. Nothing less deserves to wear 
the name. 

It was not until eight years later that the call was 
issued for the first of the Hague Conferences. Russia, 
in this great state paper, not only indicated her expecta- 
tion that some definite agreement might be concluded, 
but that this might be confirmed "by the solemn estab- 
lishment of the principles of justice and right, upon which 
repose the secxirity of states and the welfare of peoples.'* 
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The United States, on accepting this invitation, instructed 
their delegates to endeavor "to concentrate the atten- 
tion of the world upon a definite plan for the promotion 
of international justice/' by " the establishment of an in- 
ternational cotut," 

With this view, the plan suggested to them by the 
President was to advocate a treaty setting up an "inter- 
national tribunal," "of a permanent char- 
acter," which should "be composed of judges chosen on 
account of their personal integrity and learning in inter- 
national law." These judges were to comprise one from 
each power, named by a majority of the members of its 
highest court. 

Such a body as was thus proposed by the United 
States, governed by the principles of justice and right 
described by Russia,, would have been something much 
greater than a tribunal of arbitration. 

It would have proceeded ujwn certain principles of 

justice previously recognized by the constituent powers 

and rules of international law which coxuts throughout 

.the world are accustomed to enforce, within the limits of 

their jurisdiction. 

The first Hague Conference was not ready for so great 
a step. It was perhaps not large enough to warrant it. 
Confined to the powers represented at the court of St. 
Petersburg, it could at most assume to speak for but 
half the world. The second Hague Conference, being 
open to aU nations, and attended by almost aU, spoke 
with a broader authority. It contained in its member- 
ship representatives of substantially all those who would 
or might be parties to proceedings before an international 
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court. Naturally, when it came to the adoption of a 
definite scheme for one, there broke out the feeling on 
the part of the smaller powers that their sovereign equal- 
ity must be guarded at all points, and on the part of the 
great powers, that their preponderance in numbers and 
importance must be reflected in the composition of any 
world judiciary. The American plan of taking a judge 
from each power could be reasonably pressed at the first 
Conference, to which only the stronger nations were 
parties. It could not be at the second, where the stronger 
and the weaker were all assembled, each with an equal 
vote. 

There can be no question that the smaller states have 
cause for amdety with respect to their interests wherever 
these may come in conflict with those of the greater 
ones. 

It has been a distinctive feature of the international 
diplomatic conventions of the last three quarters of a 
century that they have often been agreements between 
a few powers to regulate the conduct of other nations of 
less political importance. European practice pronounces 
such action justifiable, as a matter of self-protection, 
making on the whole for the common good. Where it 
is taken by the consent of all the powers whom what is 
so concerted may affect, no fault can be found with such 
conventions. But if that consent is wanting, the ends 
to further which this Society has been organized seem to 
me inconsistent with any doctrine that rests at bottom 
on the assumption that might makes right. We stand 
for a course of proceeding which in its nature demands 
impartiality and so postulates equality of treatment. 
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The centre of the world is still in Europe. K the 
time ever comes when it will be in North America, the 
problem of world government wiU be simplified by the 
small nmnber of powers between which sovereignty is 
here divided. Europe is a cluster of many jwwers, and 
a certain distinction between those called great and the 
others is strongly marked. The great have ranked them- 
selves in two divisions. The Triple Alliance faces the 
Triple Entente. On the whole this makes for peace; but 
it is a peace accompanied by preparation for war, and 
supported by an attitude, on the part of the powers com- 
bining, which derives its significance from their military 
and naval strength. 

Ships of war, however, as well as armies are less 
frequently called into action now than in former times. 

The main original cause of great navies was the pro- 
tection of maritime commerce. They were to protect it 
in case of war from seizure and appropriation by the 
enemy. Such seizures were commonly made by priva- 
teers. The declaration of Paris and the general dis- 
continuance throughout the world, since 1856, of priva- 
teering have therefore gone far toward taking away 
what once was the principal reason for great naval arma- 
ments. The spreading tendency of nations to exempt 
private property at sea from confiscation by ships of 
war is a constant force moving in the same direction. 

Navies now are chiefly important for covering or 
meeting an invading force, or for terrifying weak powers 
by menace of bombardment. For these uses they will 
exist so long as war is tolerated as compatible with civili- 
zation. 
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But cannot, at least, their increase be measurably 
prevented by providing a better means than war for the 
settlement of international controversies? 

Belgium has no navy, though possessing so important 
a port as Antwerp, and large commercial interests in 
Africa. It is because she has been neutralized by a 
concert between several of the great European powers. 
Is it impossible that with the general progress of hmnan 
society, so rapid of late years, the time may be near 
when a similar concert may effectually guarantee the 
powers which are parties to it against invasion by each 
other? 

I do not aflSrm that this possibility exists. There 
has hardly been a concert of powers more imposing than 
that of Paris in 1856, or that of Berlin in 1878. The 
parties to the treaty of Paris of March 30, 1856, were 
France, Great Britain, Sardinia, Turkey, Russia, Austria 
and Prussia. It assumed to Turkey the territorial integ- 
rity of her empire. This was further guaranteed by the 
supplementary Convention of April 15, 1856, between 
Austria, Great Britain and France, and later confirmed 
by the treaty of Berlin of 1878, between Germany, Great 
Britain, Austro-Hungary, France, Italy, Russia and 
Turkey. In the face of this, and of the Hague conven- 
tion of 1907 for the pacific settlement of international 
disputes, to the preparation of which Italy and Turkey 
were both parties (though neither has ratified it), we 
have seen Italy take possession of Tripoli and then annex 
it, by formal act of her legislative assembly, without 
any public protest by any of the great powers. We 
have since then looked on, without open remonstrance, 
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while the Balkan peoples were apparently bent on driv- 
ing Turkey out of Europe. Here also it may be noted 
that the Hague Convention of 1907 has not been ratified 
by Bulgaria, Greece, Montenegro or Servia.* 

I do not, therefore, dare to hope that there will be 
in the near futiu'e such a thing as an effectual and per- 
petual guaranty of the territorial integrity of any coun- 
try by other countries. But of this I do feel confident, 
that no guaranty designed to be of such a nature, will 
long survive the interests, to support which it was devised, 
unless it be fortified by some sanction of an imposing 
character. 

War has such a character. It carries with it the 
pomp of power. Its instruments are planned, in part, 
and formerly were planned in great part, for scenic effect. 
Any substitute for it must, if possible, be something not 
less psychologically impressive. 

The hxmian mind naturally responds to the sentiment 
of justice. Justice in the abstract is naturally repre- 
sented by courts in the concrete. The thoughtful men 
in every land control its policies, and to them what, of 
earthly make, can be more imposing than jxistice, admin- 
istered in a stately building (such as that to be opened 
next September at The Hague) and in stately form, by 
a permanent and impartial court according to previously 
established rules? 

But justice is never so strong as when it is identified 
with espediencey. An international court will rest on a 
much more secure foundation, if there comes to be a 

* La Vie IniemaHonaU, I, 580. 



8 JUDICIAL SETTLEMENT 

general conviction that an armed contest^ whether on sea 
or land, or in the air, between two nations, has become, 
under the influences of our civilization, no substantial 
and lasting remedy for a wrong done by one of them to 
the other. 

Norman Angell's writings have made a deep impres- 
sion on the public mind in respect to the futility of 
war under the conditions of modem international society. 
To the conquered there has never been any question 
that it brings sorrow and loss, but an "Optical Delusion" 
has survived from former ages as to its consequences to 
the victor. Mr. Angell has satisfied many of us that 
the conquest of territory is attended with a few advan- 
tages to the new owner. Trade does not naturally follow 
the flag. The wealth of the private citizens of a bellig- 
erent power is not seized and confiscated in modem 
practice. Nor are their inborn attachments to their 
former country readily displaced. 

A pecuniary compensation for wrong done and for 
the cost of a war may indeed be wrung from the public 
treasury of a defeated power; but there are few inter- 
national disputes over wrongs that have entailed large 
damage of a kind to be measured by money. 

War, in its spirit and purpose, is in accord only with 
the far past. It was a natural incident to a time when 
every tribe or nation was, or acted as if it were, the 
enemy of every other. A foreigner was a "Aw/«," or 
at least a "barbarian." These nations belong to ages 
when, if one died out of his own country, his goods, so 
far as they could be reached, were appropriated by the 
territorial sovereign, and when every traveller claimed to 



BALDWIN 9 

carry with him, for the regulation of his active personal 
relations, his own law. 

The commercial solidarity of nations has put an end 
to aU this. Their citizens engage in international trade 
by sea under a maritime law which is substantially the 
same for the world. Economic solidarity naturally pre- 
cedes political solidarity. It prepares the way. By ren- 
dering closer and closer the bonds of trade, it multiplies 
the interwoven ties which war must rend, and so the 
losses that war must cause to each of the belligerents. 
Occasions for disputes between commercial nations will 
therefore be more and more avoided. 

The popular conviction that war is an unprofitable 
servant is steadily becoming stronger and so is the con- 
viction of statesmen that it can only be justified when 
morally defensible. 

It was a weighty saying of Cavour that every political 
problem involves an economic problem, and every eco- 
nomic problem a moral problem. If the assertion may 
be too broad, as applied to the government of a nation, 
it is not, as applied to international relations. 

There is a distinct form of sociology, gradually taking 
shape, which has for its subject not national but inter- 
national life. It is concerned with a society very small 
in number. It should be the easier therefore to study 
its laws, and even to help to guide those forces that 
underlie them. The members of that society have some 
known principles in common, which govern their social, 
that is, international action. Others we may fairly hope 
will be discovered, or added. One such it is our oflSce 
to urge: — ^that of justice, rather than self-serving force, 
as the normal rule of international intercourse. 
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The trend of modern theology here is a powerful help. 
It is towards the aflSrmation of the brotherhood of man 
under one Father in Heaven. While the world seems 
farther than at any time since the beginning of the six- 
teenth century from religious unity, so far as matters of 
church government or credal form are concerned, those 
professing all the great religions are found acknowledging 
the sentiment of human fraternity. Social rules are but 
forms given to social sentiments. 

The acknowledgment of a common brotherhood of 
man grows out of the acknowledgment of a common 
brotherhood between all belonging to the same particular 
nation. It signifies the decay of class feeling and caste 
feeling. It is part of the general movement towards 
republican institutions. It is an incident of the popxdar 
antagonism to public grants of special privileges. Frater- 
nity absorbs individualism. Individualism is in essence 
opposed to nationalism, for the nation is but the highest 
form of collectivism. The two can be reconciled. The 
individual need lose no rights in standing by the state 
which stands by him. But he stands by it, in our times, 
with less of the old feeling that one is to support his 
coimtry right or wrong. The decay of monarchical gov- 
ernment makes strongly for the new view. Formerly 
loyalty to a personal sovereign rallied men of all opinions 
to those which were accepted by him. Now the sover- 
eign is becoming a mere abstraction; those holding power 
are the creation of a party, and their conclusions often 
likely to meet dissent by their political opponents. 

If now we may fairly hope for the institution, in no 
far futiire, of international courts, what shall be the 
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scope of their duties? Their jurisdiction to settle inter- 
national disputes might in its natiire be exercised in 
four ways: 

1. It might be limited to the determination of the 
material facts; if what these facts are is a matter of 
controversy. 

2. It might extend to applying the proper rules of 
international law to facts thus settled; or to facts on 
which the powers appearing before it are agreed. 

3. It might be limited to declaring the rules of inter- 
national law which, on the assiunption of the existence 
of certain facts, control the determination of an inter- 
national dispute; leaving the truth of that assumption 
to be thereafter determined in some other mode of 
proceeding. 

4. It might be limited to the construction of treaties 
of doubtful meaning. 

Here must be marked a vital dijfference between such 
an international court as this Society has especially in 
view and the ordinary courts of justice existing in any 
particular nation. Those are recognized arms of the 
government of the sovereign. They have all the power 
of that government behind them. They can enforce 
their judgments, by their own processes, through writs 
and sheriffs. It is with them a rule of procedure to 
pass no judgment the execution of which they cannot 
thus secure, and to take cognizance of no cause of action 
not leading to a judgment that is so enforcible. 

On the contrary, an international court, founded on 
the agreement of certain nations, may perform aU its 
necessary fimctions without any power to compel obedi- 
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ence to its decrees. It may be constituted in reliance 
on the controlling power of that public opinion of the 
world which never fails, in the end, to require that 
agreements between nations, fairly and deliberately en- 
tered into, shall be fulfilled according to their true mean- 
ing and intent. 

It may also stop short of a final judgment, declaring 
the existence of an obKgation and commanding its per- 
formance. There may be no doubt as to what duty 
require, provided certain facts exist. An international 
dispute may arise simply from an inability to agree 
whether they do or do not exist. In such case it would 
in no way derogate from the dignity of an international 
court to find, if asked to do so, what the facts are and, 
having announced the findings, to proceed no further. 

The third branch of jurisdiction which has been men- 
tioned is one familiar in national judicial practice. 

At Rome, in the days of the formulary methods of 
procediu'e, the judge could send a cause to a referee, 
with instructions, if he found a certain fact to exist, to 
condemn the defendant to do what the rules of equity 
might require. He could also send a cause to a referee, 
stating that a certain fact did exist, with instructions to 
condemn the defendant to do what, in view of that fact, 
those rules might require.' 

Trial by jxuy in civil cases is conducted on the same 
lines. The jiuy are told what rules of law must govern 
their verdict on the conceded facts, if such there are, or 
on the facts, if disputed, as they may determine them. 

What we are considering is modes of proceeding. 

* Gaius, Commentaries, iv, 47. 
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To declare war is never regarded, in our times, as a 
sovereign right, unless it be for the purpose of redressing 
some wrong. It is a mere means of obtaining justice. 
Looking at law as divided between what is substantive 
and what is remedial or adjective, war belongs to the 
adjective part. It is a mode of remedy. 

Courts of justice find their place in the same cate- 
gory. They are remedial institutions. The real question 
which this Society wishes to agitate is whether they do 
not furnish the best remedy for settling all dilutes. 
That they offer the best in case of disputes between 
private individuals, all agree. Is there any sound reason 
for den3dng that they furnish the best in case of most 
disputes between nations? 

We need not and do not contend that they are ade- 
quate to deal with all emergencies. The private indi- 
vidual if wrongfully attacked may meet physical force 
by physical force. His right of self defence is a settled 
part of the adjective law. It is so with a nation. But 
most wars are of an aggressive character. They are 
waged in anticipation of the use of hostile force. They 
presuppose the existence of a reason for resort to arms, 
and a reason of a kind recognized as sufficient by the 
rules of law. In applying any of those rules we assume 
that it is one generally regarded as established, and es- 
tablished as a form of law. It is relied on as one of a 
certain body of laws recognized by independent states 
as part of the laws that govern them. They are part 
of the laws of each, because each has so willed. Inter- 
national law is part of the national law of every civilized 
nation, so far as that is not inconsistent with it. 
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One object to be striven for by this Society is the 
removal of any such inconsistencies where they exist. 
A nation is necessarily independent in its relations to 
other nations. But it is equally true that between all 
nations there is a certain interdependence. The princi- 
ple of independence in any nation can only be kept in 
harmony with the principle of interdependence by the 
endeavor to avoid conflict between local laws and the 
laws of nations. Local laws are changed easily, the laws 
of nations slowly. Our efforts, therefore, should be di- 
rected towards such modifications of the internal legis- 
lation of each of the civilized powers as may serve to 
reconcile it with the legislation of the world. I say the 
legislation of the world; for a law for the world has not 
been made — could not have been made — ^without a pro- 
cess which may fairly be called legislation. What any 
one people generally agree on and practise becomes a 
law of their making, and so what all peoples generally 
agree on and practise becomes a law for aU peoples of 
their making. 

A Society like this lives by faith. It does not appeal 
to eiveryone. It demands a faith kindiljed by imagination. 
It speaks to those who see things not simply as they 
are, but as they may be, or ought to be. Joubert, in 
his Pens£eSj observes that there are minds like convex 
or concave mirrors, which represent objects such as they 
have received them, but which never receive them as 
they are. A fact is nothing apart from its relation to 
other facts. An idea is of little worth imless it reaches 
out to what it may be and penetrates to the roots of its 
own being. 
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It was the imagination of some lofty soul, in the 
circle of primitive man, that first conceived of a state 
of tribal society in which a public authority administering 
justice and right should supplant and supersede the 
private feud. It was the imagination of some such soul 
that first thought of an aggregation of tribes into one 
great people, with a xmiversal cult of religion and a 
common bond of national law. For centuries there has 
been, here and there, one who has looked forward to a 
union of all nations under the control of one law accepted 
by general consent and enforced by the compelling power 
of a common public opinion. 

We exist, as an organization, to give what strength 
we can to the prevalence in our time of such ideas. Once 
the property of a few, they have spread to many. In 
no quarter of a century in the history of the world have 
they been received with more candor and repeated with 
higher hope than in the last quarter of a century. The 
iron is hot. Every man, said Goethe, is either an anvil 
or a hammer. He is the passive recipient of what others 
have to give, or he is enforcing on others something that 
he has to give, by well-directed blows. 

This Society believes in action. It believes in strik- 
ing when the iron is hot. It believes that reason is on 
its side. It beKev^ that the forces of evolution are on 
its side. It knows that imagination and faith are qn its 
side. 

It knows that the mills of God grind slowly, but 
history tells them that, in this matter, they have been 
grinding long. The idea of the judicial settlement of 
international disputes, as a thing to hope for and to work 
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for, is not wholly the product of our time. We have 
received the sacred fire from former generations. The 
Hague Conventions of 1899 and 1907 have given it fresh 
fuel, and set it burning on new altars. Let us feed the 
flame. Let us engage heart and soul, in this time of 
opportunity, this time of general popular intelligence and 
growing popular power, in pressing forward the thought 
of courts for nations, as agencies of justice no less logical 
or feasible, in the light of the twentieth centxuy, than 
were, for prehistoric man, courts of a single tribe, a single 
nation, to keep order within itself. 

The Chairman: I now have the pleasure of intro- 
ducing the next speaker of the evening who will speak of 
that great court in this beautiful dty, which is, I think 
we may fairly say, the greatest court in the world, because 
it has jurisdiction over forty-eight sovereign states, not- 
withstanding some of our German friends and a few 
American scholars will not admit that there are such 
things as sovereign states in the American political sys- 
tem. I cannot read oiu" constitution without seeing that 
there are, and without seing also that that is compatible 
with our being kept in order and in proper relation with 
each other, and with the individual citizen, by the agency 
of a high court of appeals, such as is the Supreme Coiu't of 
the United States. Mr. Attorney-General Wickersham, 
the first law officer of the United States, honors us with 
his presence and will speak on "The Supreme Court of 
the United States, a Prototype of a Court of Nations." 
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THE SUPREME COURT OF THE UNITED STATES 
A PROTOTYPE OF THE COURT OF NATIONS 

GEORGE W. WICKERSHAM 

Disputes between nations differ only in degree, not 
in kind, from disputes between groups or divisions of the 
people of the same nation. In both cases, the annoyance, 
inconvenience or loss of that part of the conmnmity or 
of those nations not directly concerned with the contro- 
versy, generally compels its submission, at some stage of 
its progress, to the arbitrament of an impartial umpire 
or tribunal. 

The conference of ambassadors of the powers now 
sitting in London to discuss questions arising out of the 
war in the Balkans, while the combatants are halted in 
their strife, affords a striking example of this fact. The 
need of preserving peace and order in civilized commu- 
nities has long since compelled the submission of disputes 
between individuals to the determination of tribunals 
established for that purpose; and punishes as enemies 
of society those who, impatient of the deliberate proced- 
ure of such tribunals, undertake by force to redress their 
own real or fancied wrongs. But organized bodies of 
persons, imited in a common interest, and intent on 
securing some especial redress or advantage peculiar to 
themselves, in proportion to their size and power become 
impatient of any arbitrament that fails to concede their 
demands, denoimce, and, where possible, refuse to be 
bound by the decisions of the tribimals which do not 
grant them what they wish to have. In the perennial 
contest between might and right the primal instinct of 
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man from time to time breaks through all the accumu- 
lated restraints of centiiries of education, progress and 
civilization, even in the most civilized nations, to assert 
itself in all its original savagery. Nothing but the en- 
lightened and united sentiment of society at large can 
check and hold such impulses within those boimds which, 
when broken down, expose organized human sodety to 
disintegration and chaos. It is with nations as with 
individuals, but to an even greater degree; for national 
spirit once aroused to unreasoning demands is more diffi* 
cidt to restrain than individual lawlessness. 

There are but three ways to settle a controversy, (i) 
by agreement, (2) by fighting it out, and (3) by submit- 
ting the question to the determination of an arbitrator. 
Fighting it out is costly and wasteful of life and treasure. 
Besides, war in modem times inevitably leads to some 
species of arbitration. The victor is never left to uncon- 
trolled triumph over the vanquished. Other nations, 
less directly, but more or less concerned, step in and 
demand a share in the spoils, and the rights of victor 
and vanquished alike are settled by them. It is there- 
fore the part of wisdom to avoid the loss and destruction 
resulting from war and to submit to arbitration in the 
first instance. 

Probably more questions between nations would in 
the past have been submitted to arbitration than has 
been the case but for the difficulty of selecting an umpire 
in whose integrity, impartiality and ability both parties 
have confidence. Of course, there are many cases where 
neither side really wants a just and impartial decision; 
or, perhaps, to state it more charitably, where neither 
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side will admit that any decision except one in its favor 
can be a just one. What is perhaps more important 
than that the litigant be satisfied, is that the sentiment 
of the civilized world should accept an award as just, 
and that that sentiment should constrain the imsuccess- 
fid litigant to acquiesce in it. 

It is fortunate when the defeated contestant accepts 
an adverse judgment as just, although unwelcome. But 
the strong are not prone to humility; and the more tm- 
settled or indefinite the standards of decision, and the 
greater the strength, power and nimibers of the dispu- 
tants, the less likelihood is there of the cheerful accep- 
tance of decision by the loser. There are too many who, 
like Shylock, are ready to acclaim their judges as very 
Daniels come to judgment when the awards run their 
way; but fewer who accept an adverse finding with cheer- 
ful acquiescence. 

Grotius* sa)^ there are two kinds of arbitration, those 
to which one must submit, whether the sentence be just 
or tmjust — as where the arbitration is the result of a 
compromise; and those where the judgment is without 
force, unless it is such as a responsible and right-minded 
judge shoidd pronounce. In the latter case the judge is 
but a mediator whose award is accepted, or not, accord- 
ingly as the parties feel it to be that which any other 
just and equitable judge would pronotmce; in the former 
the decree must be accepted as final and binding, not 
only ut sit finis litiSy but because the decision results 
from the application of definitely ascertained laws. Prob- 

^ Leyden, LeDroU d§ la Guerre etdela PaiXt edition of 1759, vol. ii, p. 959 
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ably most controversies between nations in the past have 
been of the kind first described. 

The history of the United States affords ample demon- 
stration of the feasibility and the advantage of providing 
regular tribunals for the determination of controversies 
between sovereignties as well as between individuals. 
Prior to, and at the time of the declaration of indepen- 
dence of the American Colonies, disputes between them 
concerning boundary lines were of constant occurrence. 
Indeed, the general ignorance in Europe of the geography 
of the American continent beyond the Allegheny Moun- 
tains, and the haphazard way in which royal patents 
were granted, necessarily resulted in conflicting claims, 
and at times acute controversies between the proprie- 
taries and the colonies. 

The ninth article of the Articles of Confederation and 
Perpetual Union, agreed to by Congress in November, 
1777, and ratified during the following year, provided for 
the settlement of such controversies as follows: 

"The United States in Congress assembled shall also 
be the last resort on appeal in all disputes and differences 
now subsisting or that hereafter may arise between two 
or more states concerning boundary, jurisdiction or any 

other cause whatever All controversies 

concerning the private right of soil claimed imder differ- 
ent grants of two or more states, whose jurisdictions as 
they may respect such lands and the states which passed 
such grants are adjusted, the said grants or either of 
them being at the same time claimed to have originated 
antecedent to such settlement of jurisdiction, shall, on 
the petition of either party to the Congress of the United 



WICKERSHAM 21 

States, be finally determined, as near as may be, in the 
same manner as is before prescribed for deciding di3putes 
respecting territorial jxirisdiction between different 
states." 

In the appendix to the centennial volimie of reports 
of decisions of the Supreme Court of the United States 
(131 U. S.) is given a history of the disputes between 
States which were brought before the Congress for adjust- 
ment imder this provision. Only one of them, that 
between Pennsylvania and Connecticut, respecting lands 
in the Susquehanna VaUey, came actually to trial. The 
petition in that case was filed with Congresss November 
3, 1 781; on July 16, 1782, Congress ordered both parties 
to appoint by joint consent commissioners or judges to 
constitute a court for hearing and determining the matter 
in question, agreeably to the ninth article of the Confed- 
eration; on August 12, 1782, the agents of both states 
filed an agreement as to the persons who should consti- 
tute the court. This court convened at Trenton, New 
Jersey, November 12, 1782; the hearings proceeded, and 
on December 30, 1782, it rendered the following judg- 
ment: 

"We are unanimously of the opinion that the state 
of Connecticut has no right to the lands in controversy. 

We are also xmanimously of the opinion that the 
jurisdiction and pre-emption of all the territory l)ang 
within the charter boimdary of Pennsylvania and now 
claimed by the state of Connecticut do of right belong 
to the state of Pennsylvania." 

Our modem courts might well imitate the celerity 
with which these proceedings were conducted. The deci- 



22 JUDICIAL SETTLEMENT 

sion was accepted as conclusive by both of the states, 
so far as their political sovereignties were concerned. 
But for some years afterwards, individual settlers, who 
had taken up lands in the disputed territory, resisted the 
enforcement of the decision so far as it affected them, 
and after much controversy and disorder, Pennsylvania, 
by an act of compromise and conciliation, secured the 
peaceful adjustment of all of these claims. 

In two other instances — ^those of controversies be- 
tween (i) Massachusetts and New York, and (2) South 
Carolina vs. Georgia — ^preliminary steps were taken 
bringing boundary disputes to the attention of Congress; 
but in each case the differences were settled by an agree- 
ment between the parties without the appointment of 
a court. 

Notwithstanding the successful termination of the 
controversies mentioned, the framers of the new consti- 
tution were impressed with the imperfect nature of the 
jurisdiction, and the unsatisfactory character of the 
machinery provided in the Articles of Confederation; and 
the Constitution extended the judicial power of the 
United States to embrace " controversies between two or 
more states, between a state and citizens of another 
state; .... and between a state, or the citi- 
zens thereof, and foreign states, citizens or subjects," and 
conferred upon the Supreme Court of the United States 
original jurisdiction in all cases in which a state shall be 
a party. 

These provisions were much discussed in the various 
debates and discussions which preceded and attended the 
ratification of the Constitution. 
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In the Virginia Convention, Mr. Mason inquired: 
"What reciprocity is there in it? In a suit between 
Virginia and a foreign state, is the foreign state to be 
bound by the decision? Is there a similar privilege given 
to us in foreign states? Where wiU you find a parallel 
regulation? How wiU the decision be enforced? Only by 
the ultima ratio regum. A dispute between a foreign 
citizen or subject and a Virginian cannot be tried in oiu* 
own courts, but must be decided in the federal court. 
Is this the case in any other country? Are not men 
obliged to stand by the laws of the cotmtry where the 
disputes are?" 

Mr. Madison pointed out that provision was made in 
the existing confederation for disputes between two states, 
and that there could be no impropriety in referring such 
controversies to the Supreme Court. "Its jurisdiction in 
controversies between a state and citizens of another 
state," he said, "is much objected to and perhaps with- 
out reason. It is not in the power of individuals to call 
any state into court. The only operation it can have 
is that, if a state should wish to bring a suit against a 
citizen, it must be brought before the federal court. This 
will give satisfaction to individuals, as it will prevent 
citizens, on whom a state may have a claim, being dis- 
satisfied with the state courts. It is a case which cannot 
often happen, and if it should be found improper, it will 
be altered. But it may be attended with good effects 

• • • . 

"The next case," he said, "provides for disputes 
between a foreign state and one of oiu* states, should 

* EUioU's Debates, vd. iii, pp. 527-532. 
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siudi a case ever arise; and between a citizen and a for- 
eign citizen or subject. I do not conceive that any con- 
troversy can ever be decided in these Courts, between an 
American state and a foreign state, without the consent 
<rf the parties. If they consent, provision is here made. 
Xhe disputes ought to be tried by the national tribunal. 
"this is consonant to the law of nations. Coidd there be 
d more favorable or eligible provision to avoid contro- 
versies with foreign powers? Ought it to be put in the 
power of a member of the Union to drag the whole 
conmnmity into war? As the national tribunal is to 
dedde, justice will be done. It appears to me from this 
review that though, on some of the subjects of this juris- 
diction it may seldom or never operate, and though others 
be of inferior consideration, yet they are mostly of great 
importance, and indispensably necessary."' 

John Marshall also supported the provisions. He 
pointed out that what made Virginians trust their judges 
was their independence in office and manner of appoint- 
ment, and that the same considerations woidd apply to 
the United States judges. 

"The honorable member objects to suits being insti- 
tuted in the federal courts, by the citizens of one state, 
against the citizens of another state. Were I to contend 
that this was necessary in aU cases, and that the govern- 
ment without it woidd be defective, I should not use 
my own judgment. But are not the objections to it 
carried too far? Though it may not in general be abso- 
lutely necessary, a case may happen, as has been observed, 
in which a citizen of one state ought to be able to recur 

•Ibid., pp. 533-4. 
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to this tribunal, to recover a claim from the citizen of 
another state. What is the evil which this can produce? 
Will he get more than justice there? The independence 
of the judges forbids it. What has he to get? Justice. 
Shall we object to this, because the citizen of another 
state can obtain justice without applying to our state 
courts? ." 

"He objects, in the next place, to its jmisdiction in 
controversies between a state and a foreign state. Sup- 
pose, says he, in such a suit, a foreign state is cast; will 
she be boimd by the decision? If a foreign state brought 
a suit against the conmionwealth of Virginia, would she 
not be barred from the claim if the federal judiciary 
thought it tmjust? The previous consent of the parties 
is necessary; and, as the federal judiciary will decide, 
each party will acquiesce. It will be the means of pre- 
venting disputes with foreign nations." 

It is interesting in this connection to note, that a 
few years later, in his opinion in Chisholm vs. Georgia 
(2 Dall. 419), Mr. Justice Wilson said: 

"It is true that under the Federal Constitution an 
inferior tribunal cannot compel a state to appear as a 
party; but it is a very different proposition to say thai 
a state cannot by her own consent appear in any other 
court than the Supreme Court. The general rule applies 
among all sovereigns, who as equals are not amenable 
to courts of each other; and yet I remember an action 
was instituted and sustained some few years ago in the 
name of Louis XVI, King of France, against Mr. Robert 
Morris in the Supreme Court of Pennsylvania." 

Realizing that the exercise of such powers in such 
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manner as to maintain the highest standards of right and 
justice could only be possible with an independent impar- 
tial judiciary, the framers of the Constitution provided 
that the federal judges be chosen by the President, with 
the advice and consent of the Senate, and be appointed 
to hold office during good behavior, and paid a compen- 
sation which should not be diminished during their con- 
tinuance in office. 

Judges who were to determine controversies arising 
under the Constitution of the United States and laws 
made pursuant to it, and treaties with foreign powers; 
cases affecting ambassadors and other public ministers 
and consuls; controversies to which the United States is 
a party, controversies between states of the Union, between 
a state and citizens of another state, between a state or 
its citizens, and foreign states, citizens or subjects, obvi- 
ously, had to be made independent of any possible influ- 
ence which might hamper or disturb their judgment, else 
the whole scheme of the new judiciary must fail. During 
the debates in the Constitutional Convention, a motion 
was made to make the judges removable by the executive 
on the application of the Senate and House of Repre- 
sentatives. But Mr. Rutledge opposed it, sa3dng " K the 
Supreme Court is to judge between the United States 
and particular states, this alone is an insuperable objec- 
tion to the motion."* He who has to hold the scales of 
justice between the nation or the state on the one hand, 
and any citizen or association of citizens on the other, 
must be as far removed from dependence upon either 
state or citizen as is humanly possible, in order that he 

* n Fanaiid 428. 
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may execute judgment with justice and that ^'that which 
is altogether just shall then follow." 

The fundamental principle of equity that no man 
shall directly or indirectly be a judge in his own cause, 
was deeply implanted in the minds of the men who 
framed the American Constitution. 

The exercise of this public interstate, or in a sense, 
international jurisdiction of the Supreme Court during 
the century and a quarter of its existence has been con- 
stant; and the development of great principles of justice 
applicable to relations between political sovereignties, 
analagous to those which have been established through 
treaties and international conferences and tribimals, has 
attended upon its exercise. 

One of the earliest cases of this nature which arose in 
the Supreme Court presented the question whether or 
not suit would lie by a citizen of one state against another 
state of the Union. The question was resolved in the 
affirmative in Chisholm vs. Georgia, decided in 1793 (2d 
Dallas 419). The decision was promptly overruled by 
the eleventh amendment to the Constitution, which on 
January 8, 1798, was declared to be ratified by the legis- 
latures of three-fourths of the states, and which withdrew 
from the judicial power of the United States suits com- 
menced or prosecuted against one of them by citizens of 
another state, or by citizens or subjects of any foreign 
state. But the jurisdiction of suits by states has been 
frequently invoked. At the August term, 1792, the state 
of Georgia filed a bill in equity in the Supreme Court to 
enforce forfeiture of a debt owed by a citizen and resi- 
dent of Georgia to a British non-resident alien, claimed 
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by the plaintiff state by virtue of an act of its legislature 
sequestering the property of non-resident aliens, by means 
of an injunction to restrain the enforced collection of the 
debt through an action at Jaw in the United States Cir- 
cuit Court. It appeared that the state had petitioned 
the Circuit Coiut for leave to intervene in the law action 
for the piupose of asserting its title to the subject of the 
action, but that such leave had been denied. The right 
of the state to maintain this suit in the Supreme Court 
was upheld. 

At the August term, 1799, the state of New York 
brought a suit in the Supreme Court against the state 
of Connecticut to establish its title to a tract of land 
claimed imder an agreement of November 28, 1683, be- 
tween the two states, and prayed an injunction to stay 
proceedings by way of ejectment in the Connecticut 
courts. The suit was in effect one to compel specific per- 
formance of the agreement. 

In 1830, the state of New Jersey brought suit in the 
Supreme Court against the state of New York (3 Peters 
461). The defendant did not appear in response to the 
subpoena, and motion was therefore made on behalf of 
the plaintiff for a rule that the bill be taken as confessed, 
unless the defendant appeared within a time specified. 
This motion was granted. Chief Justice Marshall referred 
to the fact that at a very early period in our judicial 
history, suits were instituted in the Supreme Court 
against states, and that according to the practice of the 
court, if the defendant failed to appear the court had a 
right to proceed ex parte with the cause. 

In 1838, the state of Rhode Island brought suit in 
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the Supreme Court against the commonwealth of Massa- 
chusetts for the purpose of ascertaining and establishing 
a boimdary line between the two states. A motion to 
dismiss the bill for want of jurisdiction was argued on 
behalf of Massachusetts by Mr. Webster, but was over- 
ruled. Thereupon the state of Massachusetts asked leave 
of the court to withdraw its appearance and plea. The 
court, referring to the practice which had been settled 
in the earlier cases, that in suits against the state, if it 
shall refuse or neglect to appear after service of due pro- 
cess, no coerdve measures woiild be taken to compel 
appearance, but the plaintifif woiild be allowed to proceed 
ex parte — ordered that if the counsel for Massachusetts, 
should elect to withdraw the appearance theretofore 
entered, leave would be given accordingly, and the state 
of Rhode Island allowed to proceed ex parte. 

In Kentucky vs. Dennison (24 Howard, 66), the state 
of Kentucky, by her Governor, applied to the Supreme 
Court in the exercise of its original jurisdiction for a 
writ of mandamus to the governor of Ohio to compel 
him to surrender a fugitive from justice. The court held 
that while the case was a controversy between the two 
states, it had no jurisdiction to grant the writ; that 
Congress coiild not coerce a state officer as such to per- 
form any duty by act of Congress, nor coiild that duty 
be enforced by mandamus in a United States court. In 
other words such a controversy was not justiciable. ! 

In Wisconsin vs. Pelican Insiu-ance Co. (127 U. S. 
265), Mr. Justice Gray, reviewing the history of the 
exercise of jiuisdiction of suits between the states said: 

"This court has declined to take jurisdiction of suits 
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between states to compel the performance of obligations 
which^ if the states had been independent nations, could 
not have been enforced judicially, but only through the 
political departments of their governments" (p. 288) 
and he added: 

"The only cases in which the coxuts of the United 
States have entertained suits by a foreign state have 
been to enforce demands of a strictly civil nature. The 
Sapphire^ (11 Wall. 164); King of Spain vs. Oliver, (2 
Wash. C. C. 429, and Pet. C. C. 217, 276.) The case of 
The Sapphire was a libel in admiralty, filed by the late 
Emperor of the French, and prosecuted by the French 
Republic after his deposition, to recover damages for a 
collision between an American ship and a French trans- 
port; and Mr. Justice Bradley, delivering the judgment 
of this court sustaining the suit, said: ^A foreign sovereign, 
as well as any other foreign person, who has a demand 
of a dvil nature against any person here, may prosecute 
it in our courts.' (11 Wall. 167.) The case of The 
King of Spain vs. Oliver, althou^ a suit to recover duties 
imposed by the revenue laws of Spain, was not founded 
upon those laws, or brought against a person who had 
broken them, but was in the nature of an action of 
assumpsit against other persons alleged to be bound by 
their own contract to pay the duties; and the action failed 
because no express or implied contract of the defendants 
was proven (Pet. C. C. 286, 290)." 

Mr. Justice Bradley in Hans vs. Louisiana (134 U. S. 
i-iS), said: 

'^Some things, undoubtedly, were made justiciable 
which were not known as such at the common law; such^ 
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for example, as controversies between States as to bound- 
ary lines, and other questions admitting of judicial solu- 
tion. And yet the case of Penn vs. Lord Baltimore, (i 
Ves. Sen. 444), shows that some of these imusual sub- 
jects of litigation were not imknown to the courts even 
in colonial times; and several cases of the same general 
character arose imder the Articles of Confederation, and 
were brought before the tiibimal provided for that pur- 
pose in those articles (131 U. S. App. i). The establish- 
ment of this new branch of jurisdiction seemed to be 
necessary from the extinguishment of diplomatic rela- 
tions between the states. Of other controversies between 
a State and another State, or its citizens, which, on the 
settled principles of public law, are not subjects of judi- 
cial cognizance, this court has often declined to take 
jurisdiction." 

The principle last stated was followed in Louisiana 
vs. Texas (176 U. S. i), where it was said that contro- 
versies between the states 

" . . . . arising out of public relations and inter- 
course cannot be settled either by war or diplomacy, 
though, with the consent of Congress, they may be com- 
posed by agreement. As pointed out by Mr. Justice 
Field in Virginia vs. Tennessee, (148 U. S. 503, 519), 
there are many matters on which the different States 
may agree that can in no respect concern the United 
States, while there are other compacts or agreements 
to which the prohibition of the Constitution applies. 
• . > • 

and the court added, 
"In such cases the consent of Congress may be properly 
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reqxiired, in order to check any infringement of the rights 
of the national government; and, at the same time, a 
total prohibition to enter into any compact or agreement 
might be attended with permanent inconvenience or 
public mischief. 

"In the absence of agreement it may be that a con- 
troversy might arise between two states for the determi- 
nation of which the original jurisdiction of this court 
could be invoked, but there must be a direct issue between 
them, and the subject-matter must be susceptible of 
judicial solution. And it is difficult to conceive of a 
direct issue between two states in respect of a matter 
where no effort at accoramodation has been made; nor can 
it be conceded that it is within the judicial function to 
iaquire into the motives of a state legislature in passiAg 
a law, or of the chief magistrate of a state in enforcing 
it in the exercise of his discretion and judgment. Public 
policy forbids the imputation to authorized official action 
of any other than legitimate motives." 

In Hans vs. Louisiana, supra, it was held to be un- 
doubted that a state might be sued by its own consent, 
and examples were dted in the cases of Ciuran vs. 
Arkansas (15 How. 304-9), and in Clark vs. Barnard 
(108 U. S. 436, 447). The suit in the former case was 
prosecuted by virtue of a state law which the legislature 
passed in conformity to the constitution of that state. 
But the Supreme Court decided in Beers vs. Arkansas 
(20 How. 527, 529), that the state could repeal that law 
at any time; it was not a contract within the terms of 
the constitution prohibiting the passage of state laws 
impairing the obligation of a contract. In other words, 



WICEERSHAM 35 

the Supreme Court treated that class of cases as m the 
nature of submissions to arbitration by sovereign states, 
who were empowered to withdraw from the proceeding, 
at any time before judgment at their election. 

In Missouri vs. Illinois and the Sanitary District of 
Chicago, (i8o U. S. 208), the court affirmed its jurisdic- 
tion of a suit in equity by the state of Missouri to restrain 
the defendants, an agency of the state of Illinois, from 
receiving or permitting any sewage to be received or dis- 
charged into the artificial channel or drain constructed 
by defendants to carry off and eventiially discharge into 
the Mississippi the sewage of Chicago, which had been 
previously discharged into Lake Michigan, and from per- 
mitting the same to flow through said channel or drain 
into the Des Plaines River, and thence by the river 
Illinois into the Mississippi, thereby endangering the 
health of the citizens of Missouri dwelling along the banks 
of the Mississippi river. The opinion of Justice Shiras 
contains an elaborate review of the jurisdiction of the 
court over controversies between states. 

'^The cases dted show that such jurisdiction has been 
exercised in cases involving boimdaries and jurisdiction 
over lands and their inhabitants, and in cases directly 
affecting the property rights and interests of a state. 
But such cases manifestly do not cover the entire field 
in which such controversies may arise, and for which the 
Constitution has provided a remedy; and it would be 
objectionable, and indeed impossible, for the court to 
anticipate by definition what controversies can and what 
cannot be brought within the original jurisdiction of this 
court. 
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'^An inspection of the bill discloses that the nature 
of the injury complained of is such that an adequate 
remedy can only be foimd in this court at the suit of the 
state of Missouri. It is true that no question of bound- 
ary is involved, nor of direct property rights belonging 
to the complainant State. But it must surely be con- 
ceded that, if the health and comfort of the inhabitants 
of a State are threatened, the state is the proper party 
to represent and defend them. If Missouri were an 
independent and sovereign state, all must admit that she 
coiild seek a remedy by negotiation, and, that failing, 
by force. Diplomatic powers and the right to make war 
having been surrendered to the general government, it 
was to be expected that upon the latter woiild be devolved 
the duty of providing a remedy and that remedy, we 
think, is foimd in the constitutional provisions we are 
considering" (p. 241). 

Without attempting an exhaustive enumeration of the 
character of controversies between states, and those to 
which states or foreign nations were parties, other than 
mere boimdary disputes, submitted to the Supreme Court, 
or dupKcating a review of the decisions, which was so 
ably made by Mr. Justice Brown and Mr. F. N. Judson, 
in the addresses delivered by them at the first annual 
meeting of this Association, reference may be made to the 
suits between the states of Virginia and West Virginia, to 
compel the latter state to pay a proportionate share of the 
debt of the state at the time West Virginia was set apart 
from it (206 U. S. 290; 209 U. S. 514; 220 U. S. i ; 222 U. S. 
1 7) ; suits by New Hampshire and New York, respectively, 
against Louisiana to collect, m the interests of the citi- 
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zeos of the plaintiff states debts which had been repudi- 
ated by the defendant (108 U. S. 76-90) ; suits on repudi- 
ated bonds by one state against another, the plaintiff 
suing in its own right (South Dakota vs. North Carolina, 
182 U. S. 286). South Carolina vs. Georgia (93 U- S. 4), 
was a suit in equity brought by the State of South Caro- 
lina to enjoin the United States secretary of war and the 
engineer officers of the United States from carrying on 
a certain work of improvement in certain rivers which 
plaintiff claimed obstructed and interrupted the navi- 
gation of the Savannah River, in violation of a compact 
entered into between the States of South Carolina and 
Georgia. Kansas vs. Colorado (185 U. S. 125; 206 U. S. 
46), a well known case, was brought to enjoin the diver- 
sion by the state of Colorado of a disproportionate share 
of the water of the Arkansas River before it reached the 
Kansas line. Chief Justice Fuller, writing the opinion, 
said: 

'^ . . . . sitting, as it were, as an international 
as well as a domestic tribunal, we apply federal law, 
state law and international law, as the exigencies of the 
particular case may demand, and we are imwilling in 
this case to proceed on the mere technical demands made 
by the demiurer." 

In Missouri vs. Illinois (200 U. S. 496), the court 
said: 

''It may be imagined that a nuisance might be created 
by a state upon a navigable river like th^ Danube, which 
would amount to a casus beUi^ for a state lower down, 
unless removed. If such a nuisance were created by a 
state upon the Mississippi the controversy would be re- 
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solved by the more peaceful means of a sxiit in this court 
But it does not follow that every matter which woiild 
warrant a resort to equity by one citizen against another 
in the same jurisdiction equally would warrant an inter- 
ference by this court with the action of a state. It 
hardly can be that we should be justified in declaring 
statutes ordaining such action void in every instance 
where the Circuit Court might intervene in a private 
suit, upon no other ground than analogy to some selected 
system of municipal law, and the fact that we have 
jurisdiction over controversies between states. . 

But when the state itself is concerned and by its 
legislation expressly repudiates the right set up, an en- 
tirely diJ0ferent question is presented." 

Earlier in the opinion, Mr. Justice Holmes said: 
"The Constitution extends the judicial power of the 
United States to controversies between two or more states, 
and between a state and citizens of another state, and 
gives this court original jurisdiction in cases in which a 
state shall be a party. Therefore, if one State raises a 
controversy with another, this court must determine 
whether there is any principle of law and, if any, what, 
on which the plaintiflF can recover. But the fact that 
this court must decide does not mean, of course, that it 
takes the place of a legislature. Some principles it must 
have power to declare. For instance, when a dispute 
arises about boundaries, this court must determine the 
line, and in doing so must be governed by rules explicitly 
or implicitly recognized. (Rhode Island vs. Massachu- 
setts, 12 Pet. 657, 737). It must follow and apply those 
rules, even if legislation of one or both of the states seems 
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to Stand in the way. But the words of the Constitution 
wotild be a narrow ground upon which to construct and 
apply to the relations between states the same system of 
municipal law in all its details which woiild be applied 
between individuals. If we suppose a case which did not 
fall within the power of Congress to regulate, the residt 
of a declaration of rights by this court woiild be the 
establishment of a rule which woidd be irrevocable by 
any power except that of this court to reverse its own 
decision, an amendment of the Constitution, or possibly 
an agreement between the States sanctioned by the 
legislature of the United States." 

In the case of Louisiana vs. Mississippi (202 U. S. i), 
a biU filed to obtain a decree determining a boimdary 
line between the two states, and requiring the State of 
Mississippi to recognize and observe the lines so deter- 
mined, the court applied the principle of "thalweg," used 
by writers on international law in the definition of water 
boimdaries between States as meaniog the middle or 
deepest or most navigable channel, and held that while 
often styled fairway ^ or midway, or main channel, the 
word has been taken over into various languages, and the 
doctrine is often applicable in defining the water bound- 
aries of soimds, bays and estuaries, gulfs and other arms 
of the sea, and also applies to boimdary lakes and land- 
locked seas, whenever there is a deep water sailing chan- 
nel therein; while the "maritime belt" is that part of 
the sea which, in contra-distinction to the open sea, is 
under the sway of the riparian states. In short, as Mr. 
WiUoughby, commenting on some of these decisions, says 
in his recent work on the Constitution: 
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"In short, in all cases where the common law of the 
states is not in agreement or adequate, the Supreme 
Court asserts its right to apply principles, drawn either 
from federal or international law, and thus to build up 
what may properly be termed an interstate common law" 
(Willoughby on the Constitution, Sec. 605, p. 1052). 

I have found but few instances where sovereigns of 
other coimtries have directly availed themselves of the 
jurisdiction conferred on the United States courts over 
controversies between a state or the citizens thereof, and 
a foreign state. In the case of the Alaska seal fisheries 
(in re Cooper, 138 U. S., 404), application was madeto 
the Supreme Court by a British subject whose vessel 
had been seized and condemned in the Behring Sea for 
violation of the United States statutes against killing fur 
seals within the territorial waters of Alaska, for a writ 
of prohibition to the United States District Court of that 
territory, against further proceeding in admiralty upon 
that seizure; and a petition also was filed containing a 
suggestion for a like writ of prohibition, by Her Britannic 
Majesty's attorney-general of Canada, with the knowl- 
edge and approval of the imperial government of Great 
Britain. Leave having been granted to file a petition 
for the writ, with the accompanying suggestions, on the 
return day of the rule granted thereon, the case was 
argued, and in the decision, which resiilted in the dis- 
charge of the rule and the denial of the prohibition, the 
chief justice said: 

"In this case Her Britannic Majesty's attorney-gen- 
eral of Canada has presented, with the knowledge and 
approval of the imperial government of Great Britain, 
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a siiggestion on behalf of the claimant. He represents 
no property interest in the vessel, as is sometimes done 
by consuls, but only a public political interest. We are 
not insensible to the courtesy implied in the willingness 
thus manifested that this court shoiild proceed to a deci- 
sion on the main question argued for the petitioner; nor 
do we permit ourselves to doubt that under such circum- 
stances the decision woidd receive all the consideration 
that the utmost good faith would require; but it is very 
dear that, presented as a political question merely, it 
woidd not fall within our province to determine it. We 
allude to this in passing, but not at all with the inten- 
tion of indicating that the suggestion itself diminishes 
the private rights of the claimant in any degree" (143 
U. S. 503). 

The decision of the case, however, was put upon the 
ground that on the face of the libel and findings, the 
District Court had jurisdiction to proceed on the libel, 
and that the question or incident of the limits of the 
Alaska territory and the waters thereof and what was 
the dominion of the United States in the waters of the 
Behring Sea, was a political question, and not within 
the competency of the Supreme Court to dedde. 

Confidence, general public confidence, in the learning, 
impartiality and integrity of the justices of the Supreme 
Court, has made possible the continued exercise by them 
of the hi^ jurisdiction we have been considering. No 
one can imagine that if these judges had been chosen 
by popiilar dection for short terms, they could possibly 
have maintained the high standard of impartiality and 
freedom from the influence of momentary popular preju- 
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dice, which has characterized this great tribunal from 
its foundation. 

Surely it is humanly possible to establish and main- 
tain a tribxmal of equal merit for the purpose of deciding 
questions arising between sovereignties less closely united 
than the states of the American Union. 

In connection with the negotiations for a permanent 
treaty of arbitration between the United States and Great 
Britain, Lord Salisbmy, writing to Sir Julian Pauncefote 
in March, 1896, in reference to the class of cases in which 
differences might arise involving issues which concerned 
the state itself, considered as a whole, said: 

"If the matter in controversy is important, so that 
defeat is a serious blow to the credit or the power of the 
litigant who is worsted, that interest becomes a more or 
less keen partisanship. According to their sympathies, 
men wish for the victory of one side or another. 

"Such conflicting sympathies interfere most formid- 
ably with the choice of an impartial arbitrator. It would 
be too invidious to specify the various forms of bias by 
which, in any important controversy between two great 
powers, the other members of the commonwealth of 
nations are visibly affected. In the existing condition of 
international sentiment, each great power coidd point to 
nations whose admission to any jxiry by whom its inter- 
ests were to be tried, it would be bound to challenge; and 
in a litigation between two great powers the rival chal- 
lenges would pretty well exhaust the catalogue of the 
nations from whom competent and suitable arbiters could 
be drawn" (Moore, International Arbitrations^ vol. i, p. 
964). 
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He, therefore, with regard to the proposed treaty sub- 
mitted by him, suggested the appointment by Great 
Britain and the United States of two or more permanent 
officers for the purposes of the treaty, with provision for 
the selection of an umpire; and for a review of the award 
by a court composed of three of the judges of the Supreme 
Court of Great Britain, and three of the judges of the 
Supreme Court of the United States. 

The treaty finally framed and adopted on January 11, 
1897, but which the Senate failed to ratify, provided 
for the appointment of arbitrators who shoidd select an 
umpire and in case they should fail to do so within a 
specified time, that the umpire shall be appointed by 
agreement between the members for the time being of 
the Supreme Court of the United States and the mem- 
bers for the time being of the judicial committee of the 
Privy Council in Great Britain, each nominating body 
acting by a majority. 

Article VI. provided that any controversy which 
shoiild involve the arbitration of territorial claims should 
be submitted to a tribunal composed of six members, 
three of whom should be justices of the Supreme Court 
of the United States, or judges of the Circuit Court, to 
be nominated by the President of the United States; or, 
when the question involved was one which concerned a 
particular state or territory of the United States, a judi- 
cial officer of such state or territory; and the other three 
of whom shoiild be judges of the Supreme Court of 
Judicature or members of the Privy Council nominated 
by Her Britannic Majesty; or, where the question involved 
was one concerning a British colony or possession, the 
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British officer of such colony or possession, the award 
of not less than five to one to be final. 

Were not the justices of the Supreme Court of the 
United States so greatly occupied with the enormous 
pressure of business in that tribunal, probably no more 
satisfactory standing tribimal for the determination of 
matters of difference arising between nations could be 
foimd than that tribimal, together with similar tribunals 
in other coimtries, such as the High Court of Justice of 
Great Britain, or the judicial conmiittee of the Privy 
Council, with provisions for selecting from those bodies, 
appropriately distributed, the members of an international 
court. But the increasing volume of business pressing 
upon the Supreme Court of the United States renders 
almost impracticable the delegation of its members to 
service on international courts. The history of that 
court in its dealing with questions of the international 
character which I have reviewed, affords strong reason 
to believe in the possibility of a permanent arbitral 
tribunal, similarly constituted, for the disposition of con- 
troversies arising between nations, similar to those which 
for a century and a quarter have been adjudicated upon 
by the Supreme Court of the United States. The same 
necessity — indeed, an even greater necessity — of certainty 
of tenure and complete independence of the judges exists 
with respect to such a tribimal, as obtains with respect 
to the United States Supreme Court. No one has ever 
accused a justice of the Supreme Court of having been 
affected in his judgment by attachment to his state, in 
deciding a controversy to which it is a party. No false 
sentimental attachment to coimtry should be allowed to 
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blind the members of an axbitnd court to the justice of 
a cause submitted to them, nor to interfere with the 
impartial nature of their award, even though it might 
be directed against their own country. 

The judges of the Supreme Court of the United States 
have, however, one great advantage which it will be 
difficult to secure for an arbitral court, that is, they 
are constantly engaged in together hearing and deter- 
mining controversies of great importance. The btisiness 
of judging, like any other business, requires constant 
exercise to perfect it; and a body of men brought to- 
gether fortuitously to decide upon an especial case can- 
not be expected to work out harmonioxisly an accurate 
and just award, as well as judges engaged together daily 
in the same character of work. The problem for solu- 
tion in the establishment of a successful international 
comt of nations is to approximate as nearly as may be 
in its constitution to those features which have made 
the Supreme Court of the United States, by common 
consent of all thoughtful men, the greatest, and the most 
successful tribimal in the world, in the continued mainte- 
nance of the highest standards of domestic and inter- 
national justice. 

Tece Chairman: It has been customary at this time 
to take action in regard to appointing officers for the 
Society for the ensuing year, and the customary method 
has been to appoint a committee for that purpose. Does 
any gentleman make a motion on that subject? 

Mr. Hornblower: Mr. Chairman. 

The Chairman: Mr. Hornblower. 
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Mr. Hornblower: I move that the chair appoint a 
nominating committee of three, to nominate officers and 
the executive committee for 19 13; and I move further 
that the officers of the Society shall hold office from Jan- 
uary I, 1913 to January i, 1914, instead of from Febru- 
ary 6, as heretofore. 

(The motion was thereupon duly seconded, put and 
imanimously carried.) 

The Chairman: The chair will appoint Mr. Horn- 
blower, Professor Wambaugh, of Cambridge, and Pro- 
fessor Gregory such a committee and requests them to 
report at one of the sessions tomorrow. 

We will now proceed with the next paper of the even- 
ing, and let me say, in introducing the next speaker, that 
there is such a thing as an aristocracy of the bar. The 
aristocracy of the bar consists of men who are not simply 
leaders in their profession, but who are leaders in improv- 
ing their profession, in improving the methods of their 
profession, and the science of the law, and in putting such 
improvements as they may favor or advise before the 
public eye, without pay and entirely from a public spirit. 
A member of the aristocracy of the bar, as thus defined, 
is the next speaker. He will address us on "The Right 
to Arbitration Under the Hague Convention." — Mr. 
Everett P. Wheeler, of New York. 

Mr. Everett P. Wheeler: I appreciate very highly 
the very flattering, cordial and friendly introduction that 
the chief magistrate and governor of Connecticut has 
given me; and I may say that what I have to read this 
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evening seems to me to fit in very well with his address 
and with that to which we have listened with so much 
pleasure from the attorney-general, because it is my object 
to show that we have an international tribimal which is 
analogous, in many respects, to this great Supreme Court 
of the United States ; that while it is true that in recent 
conferences there has been discussion in regard to a 
change in the constitution of the Hague tribunal, and 
while I am not prepared to say that that discussion was 
imwise, or that we might not arrive at a more perfect 
constitution, yet, on the other hand, my natural tempera- 
ment as well as my study and experience lead me in this 
instance to say that we have already a tribunal of great 
dignity and importance, of whose ofl&ces as a court to 
entertain jurisdiction of international controversies, we 
may, with absolute confidence, avail ourselves. 

I present to you one of the original addresses pre- 
sented by the Bar Association of the state of New York 
to the President of the United States, and another to His 
Majesty the Czar of the Russias, urging, as they did, as 
far back as the year 1896, and the following years, the 
formation of such a court.^ 

There is much cheap and easy condenmation of the 
profession of the law, springing no doubt from the mis- 
conduct of some of its members. We cannot deny that 
in every fold, however watched and tended, there are 
some black sheep. But I think it is just to that honorable 
profession of which I am proud to be a member, to say 

^For these important documents as well as the entire contents of the pam- 
phlet issued by the New York State Bar Association concerning an International 
Court, see Appendix. 
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that as a body in its organized expressions it has stood 
for righteousness and peace, and most especially is it 
entitled to great credit for having first, so far as I know, 
among organized bodies in the United States, urged this 
very proposition, that it was of great — ^I was about to 
say of vital — importance to establish an international 
court which should always be open for the adjudication 
of international controversies. 

In this memorial, which I hold in my hand, the Bar 
Association of the state of New York urged upon the 
President to take action on behalf of the United States 
for the establishment of a permanent international 
tribunal, to be known as the International Court of 
Arbitration. 

THE RIGHT TO ARBITRATION UNDER THE 

HAGUE CONVENTION 

EVERETT P. WHEELER 

On the twenty-second of January, 1896, the New 
York State Bar Association appointed a coimnittee to 
consider the subject of international arbitration. The 
committee, after careful deliberation, came to the con- 
clusion that it would be impracticable to organize a 
peimanent court consisting only of the representatives of 
Great Britain and the United States. On the sixteenth 
of April, 1896, this action of the committee was ratified 
by the Association. It instructed the coimnittee to pre- 
sent to the President a memorial with the following 
recommendations : 
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^^ First. The establishment of a permanent interna- 
tional tribimal, to be known as The International Court 
of Arbitration." 

♦ ♦ ♦ ♦ 

" Third. The court thus constituted to make its own 
rules of procedure, to have power to fix its place of ses- 
sions and to change the same from time to time as cir- 
cumstances and the convenience of litigants may suggest, 
and to appoint such clerks and attendants as the court 
may require. 

^^ Fourth. Controverted questions arising between any 
two or more independent powers, whether represented in 
said ^International Court of Arbitration' or not, at the 
option of said powers, to be submitted by treaty between 
said powers to said court, providing only that said treaty 
shall contain a stipulation to the effect that all parties 
thereto shall respect and abide by the rules and regu- 
lations of said comt, and conform to whatever determi- 
nation it shall make of said controversy. "^ 

This memorial was presented to President Cleveland, 
and enlisted his interest and support. The subject was 
also presented to the second aimual Lake Mohonk Con- 
ference of Intematioiud Arbitration, and was approved 
by that body. AU possible efforts were made by the 
Bar Association and by the members of that confer- 
ence, and those in affiliation with it, to bring the matter 
to the attention of the people of the United States 

^ R^Mrt N. Y. State Bar Association (1896), vol. 19, pp. 291-295. 
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and to arouse public sympathy and sentiment in its 
support. 

When the Hague Conference met, by the invitation 
of the Emperor of Russia, in the year 1899, the American 
delegates brought this subject to the attention of the 
Conference. The proposition for the formation of an 
international court met with oppiosition from the German 
delegates. Our delegation, and especially that member 
who was then our Ambassador to Berlin, Andrew D. 
White, sent Frederick W. HoUs, the secretary of the dele- 
gation, to the German capital to report the strength of 
feeling which prevailed in America, and especially among 
members of the various religious bodies, in favor of a peace- 
ful settlement of international disputes. Count Mtinsten 
likewise sent Dr. Philip Zom, scientific delegate of Ger- 
many. The result of this mission was that the German 
Chancellor was convinced, and the German opposition 
was withdrawn. The first international convention, 
adopted at The Hague in 1899, provided for a permanent 
court of arbitration, always open, with ample powers to 
hear and to decide controversies between nations. This 
convention was ratified by the Senate of the United States. 
Several arbitrations imder it have been had, and decisions 
of the court have been obeyed. 

I have spoken of the activity of the New York State 
Bar Association and of the International Arbitration Con- 
ferences at Lake Mohonk in bringing about the state of 
public sentiment in America, which Andrew D. White 
expressed at The Hague, and which he brought to the 
attention of the German government. But the opinion 
of America was not the sole factor in the result. In 
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every civilized country public sentiment had been gradu- 
ally coming to the same conclusion. That is to say, that 
there should be a permanent court of international arbi- 
tration and that whenever a cause of difference should 
arise between two nations, it should not be left to the 
decision of the hour whether or not the difference should 
or should not be arbitrated. No general treaty was 
needed to provide for a special submission. It always 
was and always will be competent for two nations to 
make a special agreement for the decision, in any way 
they mutually agree, of the questions in difference be- 
tween them. It is very hard to make a special agreement 
when the feelings excited by existing differences are 
aroused and when each side is natiuuUy inclined to look 
with some suspicion upon the other and upion the for- 
mation of any tribmxal that may be suggested at the 
time. 

The claims that are difficult to settle by negotiation 
are those that give rise to angry feelings on one side or 
the other. Popular govenunents are necessarily some- 
what influenced by popular clamor. It was probably 
only by the personal influence of Queen Victoria, that 
Lord Palmerston^s despatch in reference to the seizure 
of Mason and Slidell, was so softened down as to make 
it practicable for Secretary Seward to negotiate and 
finally to surrender the two prisoners whose arrest he 
was obliged to admit was contrary to international 
law. 

Certainly, at that time, we had a very narrow escape 
and it could hardly be expected that such an extraordi- 
nary intervention should occur again. With an arbitra- 
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tion treaty in force, it would not be necessary under 
such conditions to make an agreement for arbitration. 
The agreement woiild be made in advance, the machinery 
would be provided, and the natural tlung to do would 
be to appoint the arbitrators, draw up a statement of 
the case, take evidence and let the matter be heard before 
the court. The decision would involve delay, and before 
its annoimcement popiilar excitement woiild measurably 
subside. 

A recent illustration of the value of provision by 
treaty in advance of the controversy is afforded by the 
Dogger Bank incident during the war between Japan and 
Russia. A Russian man-of-war fired on English fisher- 
men peaceably engaged in their trade. Great indigna- 
tion was aroused in England. The British ministry took 
advantage of the third title of the Hague Convention, 
an international commission of inquiry was summoned, 
and the whole affair was honorably settled without war. 
Had there been no such treaty in existence, it might 
have been too late to make one, and war would probably 
have ensued. 

The advance in civilization effected by the first Hague 
Convention consists especially in the permanent system 
of judicial administration which it establishes. 

Its recitals are most significant. It begins with the 
enumeration of the signatory powers, of whom the United 
States of America is one. It declares that they: 

"Animated by a strong desire to concert for the 
maintenance of the general peace; 

"Resolved to second by their best efforts the friendly 
settlement of international disputes; 
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"Recognizing the solidarity which unites the members 
of the society of civilized nations; 

"Desirous of extending the empire of law, and of 
strengthening the appreciation of international justice; 

" Convinced that the permanent institution of a Court 
of Arbitration, accessible to all, in the midst of the inde- 
pendent powers, will contribute effectively to this result; 

"Having regard to the advantages attending the gen- 
eral and regular organization of arbitral procedure; 

"Sharing the opinion of the august initiator of the 
International Peace Conference that it is expedient to 
record in an international agreement the principles of 
equity and right on which are based the security of 
states and the welfare of peoples; 

"Being desirous of concluding a convention to this 
ejflfect, have appointed as then: plenipotentiaries, to wit: — '' 

Articles 20 and 21 of this convention read as follows: 

"Article 20. With the object of facilitating an immed- 
diate recourse to arbitration for international differences 
which it has not been possible to settle by diplomacy, 
the signatory powers imdertake to organize a permanent 
court of arbitration accessible at all times, and operating 
unless otherwise stipulated by the parties, in accordance 
with the rules of procedure inserted in the present con- 
vention. 

"Article 21. The permanent court shall be competent 
for all cases of arbitration imless the parties agree to 
institute a special tribimal." 

Then follow provisions for the selection of a panel of 
judges and for the choice from this panel of arbitrators 
to constitute the tribimal which is to determine any spe- 
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cific controversy. Article 24 provides that each party 
shall name two arbitrators and these shall choose an 
umpire. The choice of arbitrators shall be made from 
the general list of members of the Court who are not 
citizens of either party to the controversy. 

Chapter III of the convention provides in detail for 
the procedure before this tribimal. It has the charac- 
teristics of procedure in a court of equity. Each party 
makes up his own case which is analogous to the bill in 
equity or the answer. Evidence is to be taken and 
copies are to be served upon the coxmsel on the opposite 
side. Then there is to be an oral hearing. The members 
of the tribimal have the right to put questions to the 
attorneys and coimsel of the parties and to demand from 
them their explanations of doubtful points. The tribunal 
determines the time within which evidence shall be taken 
and other proceedings had. 

The arbitral judgment is then to be pronounced and 
notified to the attorneys of the parties of the litigation 
and it is provided by article 54 that this arbitral judg- 
ment shall decide the controversy finally. 

This coiut has been organized; the members of the 
panel of judges have been appointed by the various 
signatory powers. It is hardly necessary to say to those 
who are familiar with the composition of the court, that 
the judges are jxuists of eminence, experience and impar- 
tiality. This convention, as it was called by the framers 
of it, became a treaty between the United States and 
Great Britain, as well as between the United States and 
aU the other signatory powers. It was ratified by the 
Senate of the United States, on the fifth of February, 
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1900, a copy duly authenticated by the President and 
the secretary of state, was deposited with the government, 
of the Netherlands on the fourth of September, 1900 
and it was proclaimed by the President on the first of 
November, 1901. 

The authority for this treaty is to be foimd in sec- 
tion 2, article 2, of the Constitution of the United States. 
The President "shall have power, by and with the advice 
and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur." Article 6 
of this fundamental law provides, — "All treaties made, 
or which shall be made, imder the authority of the United 
States, shall be the supreme law of the land." 

Whatever authority, therefore, is conferred by this 
treaty between the United States, Great Britain, Ger- 
many, France and all the other signatory powers, is as 
much the supreme law of the United States as if it had 
been embodied in an act of Congress. To use the lan- 
guage of Senator George F. Edmonds in a letter written 
by him in 191 1, "The Constitution provides that the 
President 'shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur.' This power of 
the President with (in effect) the advice and consent of 
two-thirds of the States of the Union is absolute, un- 
limited, and without qxialification or reserve, except that 
it must not infringe upon the legislative power or the 
judicial power deposited by the same Constitution with 
Congress and the courts." 

This letter is a statement by a great constitutional 
lawyer of the decision of the Supreme Court in Geof rey 
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VS. Riggs (133 IT. S., 258). In that case the Coiirt 
said: 

"The treaty power, as expressed in the Constitution, 
is in teiTos unlimited, except by those restraints which 
are found in that instrument against the action of the gov- 
ernment or of its departments, and those arising from the 
nature of the government itself and of that of the states. 

"It would not be contended that it extends so far 
as to authorize what the Constitution forbids, or a change 
in the character of the government or in that of one of 
the states, or a cession of any portion of the territory 
of the latter without its consent. But, with these excep- 
tions, it is not perceived that there is any limit to the 
questions which can be adjusted touching any matter 
which is properly the subject of negotiations with a for- 
eign country'' (page 267). 

At the time this treaty was made I had the honor 
to be the chairman of the committee on international law 
of the American Bar Association. It so happened that 
in 1899 ^^ International Law Association was in session 
in Bujffalo. This Association appointed a special com- 
mittee on the Hague Convention. These committees, 
before the convention was ratified by the Senate, had 
occasion to consider the construction that should be put 
upon it. We were of opinion that the effect of the 
Hague Convention, if it should become a treaty binding 
upon the United States, would be to give to the President 
power to cause to be prepared the necessary case, or as 
it is called in the French original "Acte Special (Com- 
promis)" without submitting the same to the Senate. In 
other words, we were of opinion that the Hague Con- 
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vention, if it should be ratified and become a treaty 
would establish a general law for international arbitra- 
tion, and that any action of the President imder it would 
be in pursuance of this general law and authorized by 
the Senate just as fuUy as if it were specially ratified at 
the time. We considered it as strictly analogous to a 
general act for the formation of corporations. The grant- 
ing of a franchise to become a corporation is a legislative 
act. The consent and authority of a legislature is just 
as necessary to that as the consent of the Senate is to 
the ratification of a treaty. But it is a fimdamental 
principle of law that this consent may be given just as 
effectively by a general act as in a special charter. 

There are many cases in which Congress by general 
act has delegated the power to determine some effect or 
state of things or to make a rule by which the general 
intent of the legislature shall take effect. The whole 
body of civil service legislation is of that description. 

By the civil service act commonly known as the 
Pendleton biU, which was approved by President Arthur, 
January lo, 1883* the President is authorized to make 
rules for open competitive examinations for testing the 
fitness of applicants for the public service and to regulate 
the exercise of the appointing power. Under the Consti- 
tution the power of appointment is in the President or 
in such heads of departments as Congress may designate. 
Similar provisions are contained in the constitutions of 
the different states. In many of these, civil service acts 
similar to the federal act have been passed. The validity 
of this legislation has been often assailed, but it has been 

• 133 U. S. 258. 
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sustained, by the courts. In other words, it is well estab- 
Ushed that the Congress of the United States as well 
as the Legislatures of the diflEerent states may lawfully 
regulate the exercise of the power of appointment, may 
provide methods by which the fitness of candidates shall 
be ascertained and may require that the selection must 
be made from those who stand highest on the eligible 
list. 

In like manner Congress has conferred up>on the 
secretary of the treasury the right to make rules and 
regulations in reference to the whole subject of the 
importation of foreign goods, and the payment of duties 
thereon, and has authorized other oflScers to prescribe rules 
respecting matters within their jurisdiction, and these 
regulations have been frequently enforced by the coiuls, 
and held to have the force of statutes.* 

It is greatly to the honor of the United States and of 
Mexico that the first controversy submitted to the Hague 
tribunal was submitted by the United States and Mexico. 
The agreement for this purpose was made between Mr. 
Hay, the secretary of state of the United States, and 
Sefior Azpiroz, the ambassador for the Republic of Mexico, 
on the 23rd day of May, 1902. It was not submitted to 
the Senate for approval or ratification. 

I hold in my hand the official record of Mr. Ralston, 
who was the agent of the United States. It is Senate 
Document 28 of the second session of the fifty-second 

* "This Court has too repeatedly said that they have the force of law to 
make it pn^r to discuss that point anew." Gratiot vs. United States, 4 How. 
80 (1846); Ex-parte Reed, zoo U. S. 13; (1879) U. S. vs. Barrows, z Abb. U. 
S. 351 (1869); People vs. Martin, 152 N. Y. 311, 316 (1897). 
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Congress. It contains the memorial of the United States, 
which is to all intents and purposes a bill in equity. It 
contains the answer of Mexico, the replication of the 
United States and the rejoinder on behalf of Mexico. It 
then contains the evidence, the briefs, and the sentence 
of the permanent coiut of arbitration in the matter of 
the Pious Fund of the Califomias, rendered October 14, 
1902. 

Let me read from this sentence the official statement 
of the constitution of the coiut. 

"Whereas the President of the United States of Amer- 
ica names as arbitrators; 

"The Right Hon. Sir Edward Fry, LL.D., former 
member of the Coiut of Appeals, member of the Privy 
Coimdl of His Britannic Majesty, member of the Perma- 
nent Court of Arbitration; and 

" His excellency M. de Martens, LL.D., privy councilor, 
member of the council of the Imperial Ministry of For- 
eign Affairs of Russia, member of the Institute of France, 
member of the Permanent Coiut of Arbitration. 

" Whereas the President of the United Mexican States 
names as arbitrators: 

Mr. T. M. C. Asser, LL.D., member of the Council 
of the State of the Netherlands, former Professor of the 
University of Amsterdam, member of the Permanent 
Court of Arbitration; and 

" Jonkheer A. F. de Savomin Lohnnan,LL. D., former 
Minister of the Interior of the Netherlands, former Profes- 
sor at the University of Amsterdam, member of the Second 
Chamber of the States-General, member of the Perma- 
nent Court of Arbitration; which arbitrators at their 
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meeting, September i, 1902, elected conformably to Arti- 
cles 32-34 of the Convention of The Hague of July 29, 
1899, as umpire and President of Ri^t of the Tribunal 
of Arbitration. 

Mr. Henning Matzen, LL.D. Professor of the Univer- 
sity of Copenhagen, Coimdlor Extraordinary of the 
Supreme Coiut, President of the Landsthing, member of 
the Permanent Court of Arbitration." 

Can any one deny that this was a learned, competent 
and impartial court? 

Since this successful trial of the method for the pacific 
settlement of International differences imder the Hague 
Conference, many arbitrations have been had before that 
honorable court. 

To quote from an address by President EKot in 1896: 

"The first and principal contribution (by the United 
States to civilization) is the advance made in the United 
States, not in theory only but in practice, toward the 
abandonment of war as the means of settling disputes 
between nations, the substitution of discussion and arbi- 
tration, and the avoidance of armaments. If the inter-> 
mittent Indian fighting, and the brief contest with the 
Barbary corsairs be disregarded, the United States have 
had only four years and a quarter of international war 
in the one himdred and seven years since the adoption 
of the Constitution. Within the same period the United 
States have been a party to forty seven arbitrations, 
being more than half of aU that have taken place in the 
modem world. 

"The questions settled by these arbitrations have 
been just such as have commonly caused war, namely 
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questions of boundaries, fisheries, damages inflicted by 
war or dvil distiirbances, and injuries to commerce. 
Some of them were of great magnitude, the four made 
under the treaty of Washington (May 8, 1871) being the 
most important that have ever taken place. Confident 
in their strength, and relying on their ability to adjust 
international differences the United States have habitu- 
ally maintained, by volimtary enlistment for short terms, 
a standing army and a fleet which in proportion to the 
population are insignificant. 

"The beneficent effects of this American contribution 
to civilization are of two sorts: In the first place, the 
direct evils of war and of preparation for war have been 
diminished; and, secondly, the influence of the war spirit 
on the perennial conflict between the rights of the single 
personal unit and the powers of the multitude that con- 
stitute organized society, or in other words, between 
individual freedom and collective authority, has been 
reduced to lowest terms." 

A very notable instance of this position which the 
United States government has imiformly taken occurred 
ahnost at the time when President EUot was writing the 
paragraphs which I have just read. On the seventeenth 
of December, 1895, President Cleveland sent to the Con- 
gress of the United States his celebrated Venezuela mes- 
sage.^ In this he points out that a difference had arisen 
between Great Britain and Venezuela respecting the 
boimdary between British Guiana and the territory of 
Venezuela; that the two nations had been xmable to 
agree to arbitrate this difference. Both in this message 

* Senate Document 31, fifty-fourth Congress, first session. 
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and in the dispatch of Secretary Ohiey to Mr. Bayard, 
our ambassador at London, which accompanies it and 
which was communicated to Lord Salisbury, the Pres- 
dent points out that the United States are interested in 
preserving the territory of republics upon this continent 
from the dominion of European powers and have, there- 
fore, the right to mediate in the dispute. Mr. Ohiey 
then proceeds in language which President Cleveland 
approved : 

"It being clear, therefore, that the United States may 
legitimately insist upon the merits of the boimdary ques- 
tion being determined, it is equally clear that there is 
but one feasible mode of determining them viz: peaceful 
arbitration. The impracticability of any conventional ad- 
justment has been often and thoroughly demonstrated. 
Even more impossible of consideration is any appeal to 
arms — a, mode of settling national pretensions unhappily 
not yet wholly obsolete. If however it were not con- 
demnable as a relic of barbarism and a crime itself, so 
one sided a contest could not be invited nor even accepted 
by Great Britain without distinct disparagement to her 
character as a civilized state. Great Britain however 
assumes no such attitude. On the contrary, she both 
admits that there is a controversy and that arbitration 
should be resorted to for its adjustment. But, while up 
to that point her attitude leaves nothing to be desired, 
its practical effect is completely nullified by her insistence 
that the submission shall cover but a part of the contro- 
versy — ^that, as a condition of arbitrating her right to a 
part of the disputed territory, the remainder shall be 
turned over to her. If it were possible to point to a 
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boiindary which both parties had ever agreed or assumed 
to be such either expressly or tacitly, the demand that 
territory conceded by such line to British Guiana should 
be held not to be in dispute might rest upon a reasonable 
basis. But there is no such line. The territory which 
Great Britain insists shall be ceded to her as a condition 
of arbitrating her claim to other territory has never been 
admitted to belong to her. It has always and consis- 
tently been claimed by Venezuela. 

"Upon what principle — except her feebleness as a 
nation — ^is she to be denied the right of having the claim 
heard and passed upon by an impartial tribunal? No 
reason nor shadow of reason appears in all the volimiinous 
literature of the subject." 

So clear was the government of the United States of 
the duty to arbitrate that it insisted that if Great Britain 
refused to arbitrate the United States would itself create 
a conunission for the peaceful examination of the subject. 
This commission appointed by President Cleveland con- 
sisted of some of the most eminent men in the United 
States. Mr. Justice Brewer of the Supreme Court, Chief 
Justice Alvey, President Gilman of Johns Hopkins Uni- 
versity, President White of Cornell University and 
Frederic R. Coudert. The result of this insistance by 
the United States was that Great Britain did make an 
arbitration treaty with Venezuela. The matter of the 
boimdary was submitted to this tribunal which made its 
report. This report was acquiesced in by both parties 
and the whole controversy was finally settled. 

With all this history, which certainly is honorable to 
the United States, we are confronted with the extraordi- 
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naxy spectacle of a doubt as to whether this country of 
ours will really live up to its record, its traditions and 
its actual agreement in the treaty negotiated at The 
Hague and ratified, almost imanimously, if not quite, by 
the Senate of the United States, and submit to the decis- 
ion of this permanent court of arbitration a difference 
that has arisen between Great Britain and the United 
States in consequence of the Panama Canal Act.^ 

Section 5 of this act contains the following sentence : 
"No tolls shall be levied upon vessels engaged in the 
coastwise trade of the United States — " The remainder 
of that sentence provided for toUs to be levied upon 
other vessels whether foreign or American. 

Sir Edward Grey, the British secretary of state for 
foreign affairs, has presented to Secretary Knox a protest. 
This communication states at length the provisions of the 
Hay-Pauncefote treaty of 1901 and of the Clayton- 
Bulwer Treaty of 1850. The British foreign secretary 
then goes on to say: 

"His Majesty^s government feds no doubt as to the 
correctness of their interpretation of the treaties of 1850 
and 1901 and as to the validity of the rights they claim 
under them for British shipping. Nor does there seem 
to them to be any room for doubt that the provisions of 
the Panama Canal act as to tolls conflict with the rights 
secured to their shipping by the treaty. 

"But they recognize that many persons of note in 
the United States, whose opinions are entitled to great 
weight, hold that the provisions of the act do not infringe 
the conventional obligations by which the United States 

' American Journal of International Law, Supplement, vol. vi, p. 277. 
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is bound, and under these circumstances they desire to 
state their perfect readiness to submit the question to 
arbitration, if the government of the United States would 
prefer to take this course/' 

I dwelt at length in the earlier part of this paper 
upon the position in which the United States was placed 
by the ratification of the Hague Convention. But as 
Mr. George L. Rives, who was assistant secretary of state 
during Mr. Cleveland's administration, pointed out in a 
session of the second Conference on International Arbi- 
tration, which was held in Washington in 1902, there is 
no express agreement in that convention to submit mat- 
ters of difference between the parties to that tribunal. 
The coxirt is formed, it is given jurisdiction over "ques- 
tions of a legal nature and especially in the interpreta- 
tion or application of international conventions." But 
the parties do not expressly agree that such questions 
shall be referred to this tribimal. The recitals already 
quoted, taken in connection with the subsequent provi- 
sions, constitute an implied agreement to make such 
reference. But the agreement is not express. Therefore 
it seemed to many friends of the cause of international 
arbitration that it was desirable that express treaties, 
positively agreeing to refer international controversies to 
the Hague tribunal, should be negotiated. I must say 
that I was never myself very sanguine in regard to the 
efficacy of such treaties, if they were to contain a clause 
requiring the consent of the Senate to the submission of 
any particular controversy. The reasons which I have 
given for thinking it is wiser to leave all such matters to 
be settled by general agreement seem to me controlling. 
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But nevertheless such treaties have been negotiated. The 
Senate has insisted upon reserving the right to refuse its 
consent to any special agreement of arbitration and we 
have therefore to deal with the treaty between the United 
States and Great Britain, which was signed April 4, 1908.* 

Article i of this treaty is as follows: 

"Differences which may arise of a legal nature or 
relating to the interpretation of treaties existing between 
the two Contracting Parties, and which it may not have 
been possible to settle by diplomacy, shall be referred to 
the permanent Court of Arbitration established at The 
Hague by the Convention of the 29th of July, 1899, 
provided, nevertheless, that they do not affect the vital 
interests, the independence, or the honor of the two 
Contracting States, and do not concern the interests of 
third parties." 

If the treaty had stopped here, there could be no 
question of the duty of the President to assent to the 
proposition of Sir Edward Grey and ask him, pursuant 
to such consent, to make up the British case. When 
this is made up the President of the United States could 
refer the matter to his attorney-general or to special coun- 
sel to draw the answer. The judges would be selected 
from the panel of the Hague Coxirt, the testimony would 
be taken, and the whole dispute as to the interpretation 
of the existing treaties in relation to the Panama Canal 
might be settled before the Canal would be open for 
commerce. 

But in point of fact the treaty contains a Second 
Article which also has become a part of the law of the 

* American Journal of International Law, Supplement, vol. ii, p. 299. 
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land. It is obvious from this that the special agreement 
(Acte Special) to be made by the President must receive 
the consent of the Senate. 

"Article II. In each individual case the High Con- 
tracting Parties, before appealing to the Permanent Court 
of Arbitration, shall conclude a special agreement defining 
dearly the matter in dispute, the scope of the powers 
of the arbitrators, and the periods to be fixed for the 
formation of the arbitral tribunal and the several stages 
of the procedure. It is understood that such special 
agreements on the part of the United States will be made 
by the President of the United States, by and with the 
advice and consent of the Senate thereof." 

But no one who has confidence in the honor of that 
body or pride in the good faith of the United States is 
at liberty to doubt that such consent would be given. 
It is inconceivable that after the United States has settled 
by arbitration far more important controversies between 
itself and Great Britain than any that can possibly arise 
with reference to the Panama Canal, it should now refuse 
to refer to an impartial tribunal, formed in pursuance 
of a treaty which itself proposed, this pure question of 
law as to what the Hay-Pauncefote treaty means. It 
would be better a thousand times that the Panama Canal 
had never been built than that the United States should 
be false to its plighted faith and assume the position of 
a nation that has insisted to the uttermost point that 
Great Britain should arbitrate questions in which the 
United States was only indirectly concerned, and yet 
should refuse when called upon itself to submit to the 
Hague tribunal a question of this sort. 
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The only reasons that I have seen advanced for such 
a position are: 

1. That it is a part of the policy of the United States 
to retain a monopoly for United States vessels of the 
coastwise trade, and 

2. That we cannot expect to find an impartial court. 
As to the first, it seems to me that the argument 

begs the question. The policy of the United States must 
be determined by its statutes. It has imdoubtedly done 
as other nations formerly did, and given to its own ves- 
sels the monopoly of the coasting trade. But other 
nations have changed their policy in this respect and it 
is certainly within the power of the United States to 
change it. The question in controversy is whether we did, 
so far as the Panama Canal is concerned, modify this 
policy by the treaty with Great Britain, which has been 
referred to. 

The other objection is that we cannot expect an im- 
partial tribunal. I venture to say that this is doing great 
injustice to the judges who form the panel of the high 
Court at The Hague. They are not arbitrators put for- 
ward by each nation to maintain its own interests, but 
judges of high character, learning and ability. It might 
be said, with much more force, that a justice of the 
Supreme Cowrt of the state of New York is incompetent 
to dedde impartially a controversy between that state 
and citizens of the state, and yet we know by experience 
that such controversies are decided impartially by New 
York judges every month in the year. So far as the 
Hague tribunal is concerned most of the judges are citi- 
zens of nations that have but a trifling interest in the 
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controversy or perhaps none at all. We may rely upon 
their impartiality. But if it were otherwise it would be 
better a thousand times that the United States should 
submit its case to this tribunal^ than that it should be 
false to its plighted faith and the honorable traditions of 
125 years. It is an essential part of the character of 
an honest man that 

Though he pronuse to his loss 
He keeps his promise good. 

Note: — ^Several objections to the constitution and 
methods of the Hague tribunal were taken at the Con- 
ference to which there was no opportunity to reply orally. 
I therefore add this note respecting them. 

1. It was said, as it often has been before, that the 
Hague tribunal was not a permanent coiut. This state- 
ment is not in accordance with the Hague Convention 
itself. Article 20, quoted in the previous paper, declares 
''The signatory powers imdertake to organize a perma- 
nent court of arbitration, accessible at all times." An 
international bureau established at The Hague serves as 
record oflSce for the court. It has the custody of the 
archives and conducts all administrative business." 

The judges of the court have all been appointed. 
They sit when there is any business to transact. This 
is all that any court does. 

2. It is said that the judges of the court are engaged 
in other professional business beside that of the court. 
So long as the court has not business enough to keep it 
constantly in session, this seems to me an advantage. 
For example. Sir Edward Fry, who was one of the judges 
who sat in the Pious F\md case, was also a member of 
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the judicial committee of the British Privy Council. It 
was far better that he should be engaged in this British 
court when his duties did not call him to The Hague, 
than that he should have been pledged to take up his 
permanent residence at the latter place and have nothing 
to do for the greater part of the year. 

3. Objection is made that the rules of procedure of 
the court are not suflSdently defined by international 
agreement and that the framing of them is left to the 
court itself. This also seems to me a merit. It is the 
imanimous opinion of the committee on reform in legal 
procedure of the American Bar Association that it is 
much better that the procedure of courts should be in 
the main regulated by the coiuts themselves. The new 
equity rules recently promulgated by the United States 
Supreme Coxirt are a good instance of what a court can 
do to reform legal procedure. 

4. Objection is taken that under existing methods of 
arbitration a decision is really made by one person, the 
umpire. This was often true when each party to the 
controversy named two arbitrators entirely of its own 
selection, who were put forward really to advocate its 
side of the case. But the judges of the Hague tribunal 
are in an entirely different position. They are selected 
by the various signatory powers long before any contro- 
versy arises. They are judges to all intents and pur- 
poses. In point of fact, their decisions have generally 
been imanimous. It cannot, therefore, be said that the 
presiding oflScer is the only person who really gives the 
decision. 

I do not at all object to the formation of a court to be 
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composed of judges of high character and distinguished 
ability, who would sit regularly and permanently at The 
Hague and deal with the calendar of causes as other courts 
do. I need not add anything to the arguments which have 
been made in favor of the formation of such a court. But 
I have added this note because I think it would be unfortu- 
nate if we were to undervalue the present tribtmaL The 
more frequent arbitrations before it become, the more 
likely shall we be to create a tribunal of a different charac- 
ter such as was attempted at the last Hague conference. 

Mr. Wheeler: Mr. President, I have been requested 
by some members to submit a resolution in reference to 
this matter which seemed to them and seems to me of 
importance, and, with your permission, I wiU read the 
resolution : 

"Whereas by the Clayton-Bulwer treaty of 1850 
between Great Britain and the United States it was 
agreed in Article 8 thereof that the ship canal to connect 
the Atlantic and Pacific Oceans should be 'open to the 
citizens and subjects of Great Britain and the United 
States on equal terms,' and 

"Whereas the said Article 8 of the Clayton-Bulwer 
treaty was expressly retained in the Hay-Pa\mcefote 
treaty of 1901, concluded between Great Britain and the 
United States, which provided that the United States 
adopts for said canal certain rules 'substantially as em- 
bodied in the convention of Constantinople, signed the 
28th October, 1888, for the free navigation of the Suez 
Canal, that is to say: 

I . The canal shall be free and open to the vessels of 
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commerce and of war of all nations observing these rules, 
on terms of entire equality, so that there shall be no 
discrimination against any such nation, or its citizens 
or subjects, in respect of the conditions or charges of 
traffic, or otherwise. Such conditions and charges of 
traffic shall be just and equitable,' and 

"Whereas by Section s of the Panama Canal act 
approved by the President in 191 2, it is enacted that the 
President may fix tolls to be levied upon British and other 
ships which may pass through the Panama Canal, but 
that 'no tolls shaU be levied upon vessels engaged in 
the coastwise trade of the United States;* and the Presi- 
dent has fixed rates of tolls to be levied upon British 
ships, but has exempted from such tolls vessels engaged 
in the coastwise trade of the United States; and 

"Whereas His Majesty's government claims that 
this clause of exemption is in violation of the said treaties, 
and has offered to submit the question to arbitration; and 

"Whereas the United States, ever since 1789, has 
maintained that international differences, especially those 
relating to the interpretation or application of inter- 
national conventions should be determined by peaceful 
arbitration, and did insist in 1895 ^^^ ^ controversy as 
to the boimdary between British Guiana and Venezuela 
should be so determined, and that an appeal to arms in 
such a case would be 'a relic of barbarism and a crime,' 
and Great Britain did yield to this contention and did 
deteimine by peaceful arbitration said controversy; and 

"Whereas by the treaty between the United States 
and Great Britain, which was signed April 4, 1908, and 
was duly ratified by the Senate, it was agreed that 'dif- 
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ferences which may arise of a legal nature or relating to 
the interpretation of treaties existing between the two 
contracting parties, and which it may not have been 
possible to settle by diplomacy, shall be referred to the 
Permanent Court of Arbitration established at The Hague 
by the convention of the 29th of July, 1899.' 

"Whereas these treaties were made by the President, 
by and with the advice and consent of the Senate, and 
were in each case concurred in by two-thirds of the Sen- 
ators present, and thereby under the constitution of the 
UnitedStatesbecameapartof ' thesupremelawof the land;' 

"Resolved, therefore, that the American Society for 
Judicial Settlement of International Disputes respect- 
fully urges the President to accept said oflfer of arbitra- 
tion and to prepare and submit to the Senate a special 
agreement defining clearly the matter in dispute, pur- 
suant to Article II of said last named treaty. 

"Resolved, that a copy of this preamble and reso- 
lutions be transmitted to the President, to the Secre- 
tary of State, and to the Attorney-General/' 

Mr. Ralston: I rise to second these resolutions, but 
in view of the fact that there are several other speakers 
to follow, I suggest that the resolutions be referred to the 
executive committee to report on them tomorrow morning. 

(The motion to refer the resolution to the executive 
conmiittee was thereupon put and carried.) 

The Chairman: I will ask the executive committee 
to meet at half past nine tomorrow morning in the yellow 
room. 
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We shall bear next from a gentleman who has an 
hereditary interest in international law, by inheritance 
from his father, Mr. Thomas Willing Balch, of Philadel- 
phia, who will speak on " The Advance of International 
Peace Through Legal and Judicial Means.'' 

THE ADVANCE OF INTERNATIONAL PEACE 
THROUGH LEGAL AND JUDICIAL MEANS 

THOliAS WILLING BALCH 

In the early stages of civilization, war was the normal 
and peace the abnormal condition existing between the 
various groups, whether formed as tribes, cities or states 
into which men and women — according as hxmianity pro- 
gressed in the ascending scale of social progress — col- 
lected to live together in social unison. For in the primi- 
tive forms of society, successful war cost nothing except 
the lives lost in combat, and for the strong it was more- 
over an easy means of gaining wealth, whether expressed 
in food, clothing, or objects of more or less luxury. The 
same state of affairs applied in a measure in more recent 
times to the Indian tribes of oxir own coimtry. But it 
was not on the land alone that this constant state of 
war prevailed. From the earliest historic times the sea 
was infested with pirates ever ready to prey upon weaker 
parties. Such was the case in the Cretan and Mykenean 
period of the Greek States, and possibly, as Sir Henry 
Stunner Maine suggests, the celebrated siege of Troy 
was the outcome of a maritime piratical expedition. 
Probably in those early days and well on imtil compara- 
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tively modem times, all vessels that put out to sea were 
more or less well armed, not only to resist aggressive 
attacks from others, but also so that they could themselves, 
if a favorable opportunity occurred, seize weaker vessels. 

Even in the most ancient and brutal ages of war, when 
the art of torturing prisoners captured in battle was re- 
fined to the utmost point of inflicting pain, some rudi- 
mentary customs in the relations between hostile groups 
of mankind slowly arose. Perhaps the first manifesta- 
tion of such rules governing the relations between two 
or more hostile groups of hiunan beings was the respect 
that gradually began to be felt and recognized for the 
persons of heralds bearing messages from one group to 
another. Then with the slow development and advance 
of what we call civilization, other customs and rules reg- 
ulating the intercourse between different tribes, cities or 
states, as the case might be, grew up and became recog- 
nized in their every day relations. And thus an incipient 
law of nations started. 

As the various agglomerations of men and women in- 
creased in nxmibers and so became stronger, it became 
gradually more diflScult for a piratical expedition, whether 
it approached by land or sea, to make a successful raid. 
For with the development of civilization and the result- 
ing increase of wealth exposed to attack and destruction, 
the more advanced commimities became a shade less 
anxious to engage in a continual state of warfare than 
their ancestors were who lived in a more primitive order 
of society with less wealth open to attack and capture by 
the enemy in case of defeat. Owing to the consequences 
engendered by war, resulting from the development of 
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civilization, the existence and continuance of a state of 
peace between the various groups of mankind became 
more frequent and more lasting as the benefits of peace 
became more desired and the destruction entailed by war, 
often upon victor as well as vanquished, became more 
dreaded. 

The desire to place some limitation upon the time given 
up to war and to minimise its ravages, seems to have 
found expression along two main lines of social develop- 
ment which may be called respectively legal and judicial 
means. The first of these two branches of development 
has resulted in the formation of that body of customs and 
rules generally recognized as binding between nations in 
their every day intercourse, and to which has been given 
the generic name of international law. 

These rules prescribing the conduct of nations in many 
phases of their dealings with one another have originated, 
sometimes with the opinions of learned jurists like Gentilis, 
Grotius, B)nikershoek, Puffendorf and Vattel, sometimes 
with the decisions of mimicipal courts, such as the judg- 
ments of Lord Stowell or Chief Justice Marshall in 
maritime cases, and sometimes with specific agreements 
inserted in treaties between two or more powers, such 
as the three-mile limit for the extent of the territorial 
sea prescribed in the treaty of 1818 between this coimtry 
and Great Britain. Lately this body of rules has been 
changed and amplified and in many instances given 
greater authority by the two Hague Peace Congresses of 
1899 and 1907. The existence of such rides of inter- 
national law serves to regulate and solve today in an 
easy and friendly manner many points of every day 
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contact and difference constantly arising between nations 
which in former centuries would have resulted in war. 
The second of these two lines of progress in avoidance 
of war hasbeen the submission, with increasing frequency 
of late years, by two or more disagreeing powers, of the 
points in dispute between them to some third party for 
decision, according to the weight of evidence and the 
light of reason. A notable judicial example of settling 
an issue in dispute between two powers was the recent 
reference by this coimtry and Great Britain of the mean- 
ing of the first article of the treaty of 1818, already above 
dted, to The Hague international court of justice for 
decision. 

As the former of these means of preserving and secur- 
ing peace is the older of the two and developed much 
more rapidly than the latter, it will be in order to con- 
sider it first. 

I. LEGAL MEANS OE AVOmiNG WAR 

In ancient times, when Persia, the Greek City-States, 
Macedonia, Carthage, Rome and other states floxirished 
around the shores of the Mediterranean Sea, very 
little was accomplished to avoid war. Preparations for 
war, or the actual waging of war, seem to have been 
the constant occupation of the ancient world. There 
were developed, however, some rules of conduct regu- 
lating the intercourse between the states of the ancient 
world that tended to avoid the outbreak of war. For 
instance, since any outrage inflicted upon the herald of 
one state naturally led to retaliation or reprisal, respect 
for the persons of heralds gradually came to be fairly 



76 JUDICIAL SETTLEMENT 

well observed. Among the Greek City-States interna- 
tional or national interstate arbitration developed and 
prevailed to some extent. The Hellenes had more regard 
and respect, too, for one another, though members of dif- 
ferent and perhaps hostile cities, than for the men of non- 
Hellenic lands, whom they looked upon as belonging to 
inferior races and designated collectively as the barbarians. 
So too, between the large states, like Carthage and 
Rome, scattered along the Mediterranean Sea — that sea 
which was truly the center of the ancient world — ^there 
arose certain rules of conduct, partly through diplomacy 
and partly through general custom, which came to reg- 
iilate more and more their every day relations when they 
were not in a state of war. When these nations did en- 
gage in war, the chief object aimed at, as the campaigns 
of Alexander, Hannibal, Caesar and their fellow de- 
spoilers show, was generally to destroy the opposing city 
or state as completely as possible. 

The art of war was practised with great cruelty. 
When an invading army captured a hostile town it was 
the imiversal custom to turn it over to the conquering 
army for pillage and its inhabitants to murder and pos- 
sible rapine. Prisoners taken in war were used to adorn 
the triumphs of their conquerors and then murdered or 
sold into slavery. For example, the Gallic chief, 
Verdngetorix, after bravely and vainly defending Alesia 
against Caesar and his victorious legions, was miu-dered 
by order of the conqueror of Gaul for having tried 
to save his people from Roman slavery and rule. Then 
as the power of the Roman Empire gradually extended 
until it came to embrace almost all the then known 
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world, Roman power and Roman law afforded to 
men of all climes and races greater security of life and 
property than they had enjoyed at any previous time. 

When, however, the Roman Empire first decayed from 
within and then gradually sank before the slow rising 
tide of the more rude and hardy races of northern 
Europe, chaos resulted, legal rules became obsolete and 
the might of the sword was the only rule that prevailed 
for a time. However, some semblance of order was 
restored by a few constructive chieftains and rulers, such 
as Charlemagne, and hxmian life became a little more 
safe. 

During several centuries after the cessation of the Pax 
Ramanay consequent upon the breaking up of the Roman 
Empire, there gradually developed and grew up, as a re- 
sult of the turbulent state of affairs and the insecurity 
of life then prevailing, in western and central Eiirope, a 
personal relation between the strong and the weak, which 
was based upon an exchange of protection that the former 
gave for services rendered by the latter. The development 
of this arrangement, whereby there was a personal fealty 
from inferior to superior, and from that superior to one 
stronger still, crystallized into the feudal S3rstem and 
so retarded for centuries the rise of nationalities. 

In those rude times, violence was rife and life was 
imiversally unsafe. There was an almost constant strife 
between a feudal ruler and the other feudal lords about 
him, in which the followers of the one were involved 
with those of the other. The outbreak of war, whether 
between greater or smaller potentates, did not merely alter 
and change peaceful customs, but actually destroyed all 
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rules and customs of conduct, that prevailed in times of 
peace. The generally accepted idea during the earlier 
period of the middle ages of how to wage war was em- 
bodied in the famous formula — courir sus aux ennemis — 
which meant to kill, without mercy all the subjects and to 
capture and pillage without let or hindrance the property 

of the enemy potentate. 

Milder ideas of waging war, however, began to arise 
here and there, and to find a faint echo in the hearts 
of part of mankind. For instance, in the latter quarter 
of the fourteenth century, the famous Breton soldier, 
Bertrand du Guesclin, Constable of France, as he lay on his 
deathbed, suiomonedhis captains about him and told them 
not to forget "that in whatever coimtry they waged war, 
chxirchmen, women, children and the poor people were 
not their enemies.'' Similar thoughts gradually became 
a little more common, and the preachers of a moderation 
in waging war grew by degrees more bold. Thus, in 
the sixteenth century, Albericus Gentilis, an Italian Pro- 
testant and doctor of laws of the University of Perugia, 
who taught the dvil law at Oxford University, raised his 
voice against the cruel practices of war then in vogue. 
In his first commentary relating to the law of war, which 
he read at Oxford in 1588 and published the next year, 
Gentilis had a good deal to say about good faith and 
something about himianely treating woman, children and 
suppliants. In his larger work, De Jure BeUij first 
printed in 1598, Gentilis expoimded more amply his later 
and matxirer views in favor of sparing the lives of pris- 
oners of war and against maltreating old men, women 
and children. A generation later, in 1625, the Hollander, 
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Hugo Grotius, commonly called the father of the law of 
nations, gave to the world his immortal treatise, De Jure 
Belli ac Pacts ^ which he wrote to give pause to the harsh 
and diabolical cruelties that he saw practised in the war 
then raging' all about him in a large part of Europe. 

The teachings of Gentilis and Grotius to restrain 
imlicensed strife and war began to bear good fruit. The 
preaching of Gentilis in his second commentary, which he 
dedicated to the Earl of Essex in 1 589, was reflected in more 
ample form in the instructions issued by Queen Elizabeth to 
that nobleman on Jime 15, 1697, ^^ ^^ ^^^ about to 
start on the "Island Voyage," only the year before 
Gentilis's more developed views in behalf of hmnanity 
appeared in his larger work. 

A generation later, while the Thirty Years' War raged 
within the boimds of the Germanic Empire, the hxmiane 
views of Grotius showed results in one notable case at 
least. During that bloody and long protracted war, which 
reduced the population of the Germanic Empire about 
two-thirds in numbers from what it was at the beginning 
of the struggle, the combatants on both sides in general 
showed absolute disregard for aU hxunan precepts and the 
rights of defenseless people and non-combatants. Perhaps 
the crowning act of the ruthless manner in which that war 
was conducted, was the destruction in 1630 of the dty of 
Magdebiu-g and the wanton slaughter of its inhabitants 
by Count Tilly and the army of the Catholic League. 
The next year (1631), however, in spite of this provo- 
cative act, Gustavus Adolphus spared Mimich and its 
inhabitants.^ To the representative men of the capital 

' T. A. Dodge, Gustavus Adolphus. i, p. 321. New York, 1895. 
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dty of the elector of Bavaria the victorious "Lion of 
the North" said: "I could inflict on you the penalties 
of Magdeburg — but fear not, my word is worth more 
than your capitulation papers." Some of the credit for 
this humane and enlightened act is due, however, to the 
father of intemationallaw, Hugo Grotius. For the Swedish 
King carried a copy of the De Jure Bdli ac Pacts with 
him during his memorable two years campaign in Germany. 

From that time legal rules, such as Gentilis and 
Grotius advocated, to regulate the practices of war and 
the intercoiurse between nations in their every day rela- 
tions in times of peace, have developed and gained more 
and more groimd. 

For example, Grotius in his treatise barely treats of 
neutrality. And Gustavus Adolphus, who used Grotius's 
book and was influenced by it during the Thirty Years' 
War, replying to the Elector of Brandenburg who had 
declared himself neutral as between the Swedish Eling 
and the Germanic Emperor in the war then raging in 
what survived of the Holy Roman Empire of Charle- 
magne, said: "Neutrality! what kind of a thing is that? 
I do not know it. It is of no accoimt." Since then, 
however, the rights as weU as the duties and obli- 
gations of neutrals, that were practically not only im- 
known to, but even imthinkable by the rulers of the six- 
teenth century, have developed to the ample proportions 
to which they have attained in our own times. Instead 
of the neighbors of two warring powers having to assist 
more or less as the case might be, one or the other of 
the belligerents in one way or another as was the cus- 
tomary practice before Gentilis and Grotius wrote, and 
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thereby probably becoming themselves involved in the 
war, third parties to day, who do not wish to be drawn 
into an armed conflict going on between other powers, can, 
by observing the rules of neutrality now generally rec- 
ognized as in force, remain outside if not entirely disin- 
terested observers of the struggle. In that way a great 
gain has been made for the preservation of international 
peace. For the development of the idea of neutrality 
and the rights as well as the obligations of neutrals have 
largely restricted the area of modem warfare. The com- 
merce of a neutral doubtless suffers directly to-day as in 
the past, more especially upon the sea, from a war waged 
between two of its neighbors, but not nearly so much as 
if the neutral was forced to join in the struggle by taking 
sides actively with one or the other of the belligerent 
parties. 

Thus during the war that began in 1793 between 
France on the one side, and Great Britain, The Nether- 
lands and Spain on the other, in spite of the anxious 
desire of Great Britain and France to use the United 
States as a base for inflicting damage upon one another, 
Washington and Jefferson, by relying on the law of 
nations, managed to avoid taking sides with any of the 
belligerents. Owing to the war, American commerce on 
the high seas was greatly interrupted and much injury 
resulted to the American nation. Still the United States 
did not feel the loss and stress of that struggle as a neu- 
tral power in anything like the same degree that they 
woidd have if they had become active participants in 
the war. And above aU the United States were able to 
remain at peace with all the world. 



82 JUDICIAL SETTLEMENT 

n. JUDICIAL MEANS OF AVOIDING WAR 

The mass of legal rules that together make up inter- 
national law as it exists at present, and the application 
of these rules to the every day dealings and relations of 
the various members of the family of nations with one 
another, is not, however, the only cause why the times 
of war have grown less frequent and also why when 
war does break out, the area of belligerent operations is 
curtailed. For the growth and application of interna- 
tional justice has proved to be an important and potent 
means to avoid war and hold it in check. 

The world of course will never know with whom the 
idea originated of applying international justice to the 
settlement of the every day relations and the numerous 
more or less complex questions arising between states 
which diplomacy fails to solve. The idea is sug- 
gested at least as far back as the Old Testament. The 
Greek City-States practised arbitration to a certain extent 
among themselves. Rome, too, often arbitrated between 
but not with other powers. When, however, prac- 
tically all the known world came xmder her sway, all 
possibility as well as need for arbitration between nations 
was wanting. Then during the social fermentation that 
went on in Europe for a long time following the breaking 
up and disappearance of the Roman Empire, from the 
political map of the world, the only justice recognized 
between men was that of the sword. As times and cus- 
toms changed, however, various sovereigns — emperor, king 
or pope — were often called on to decide disputes between 
two or more lesser princes. The desire to avoid the 
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penalties incurred by war became stronger, and, during 
the middle ages, various more or less imperfect schemes 
to do away with war were suggested. 

The modem discovery of the theory of the domi- 
nating process of evolution in the ascending or descend- 
ing development of things physical, social and spiritual, 
had not been made. In the middle ages and until com- 
paratively modem times, the men who directed, whether 
as practical men of every day affairs or as thinkers 
seeking for the secrets and laws of nature, sought 
for the avoidance of war, to devise some scheme that 
would so arrange the social structure of the world that 
war would have been almost at once eliminated as one of 
the greatest curses of humanity. 

One of the earliest, possibly the first, of the plans 
tending towards the avoidance of war and the mainte- 
nance of peace in central and western Europe, was pro- 
poimded about 1306 by a French barrister, Pierre DuBois. 
In a treatise entitled, De Recuperatione Terre Sancte^ he 
urged that the Catholic states of Europe should form an 
alliance, with the King of France at their head, in order 
to secure peace among themselves. Should trouble arise 
between any members of the proposed alliance, Du Bois 
lurged that their difference should be settled by a quasi 
court appointed ad hoc and composed of six members. 
This arbitration board was to consist of three ecclesiastics 
and "three others from both parties." In each case the 
Pope could be appealed to to review the decision. Du 
Bois, however, did not aim to secxxre a world wide peace. 
For if, by his plan, concord and peace could be secured 
and maintained among the Catholics, they then were to 
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wage war on tbe so-called infidels and rescue the Holy 
Land from their grasp. And any Catholic, whether 
prince or subject, who sought to rouse strife in Christian 
Europe would be compelled to join the armed forces of 
Europe which were waging war for the recovery of the 
Holy Land.* 

About 1 46 1 another suggestion for avoiding war was 
advanced. Eling Podiebrad of Bohemia, adopting the 
plans of Antoine Marini, his chancellor, negotiated with 
other sovereigns for the establishment of a federal state. 
The Christian states or federal sovereignties thenin being, 
were to be the members of this proposed federal state, 
which was to have a federal congress composed of am- 
bassadors representing all the states forming the federa- 
tion as the supreme organ of the imion. This congress 
was to sit at Bale.* 

Another proposal to federate Europe was the so-called 
Great Design, attributed to Henry IV of France, but 
really produced by his minister, Maxmilian de Bethime, 
Duke de Sully. The Great Design has been looked upon 
generally as the direct inspiration of many of the subse- 
quent plans for avoiding international war. In reality 
the design inspired by the Duke de SuUy like that pro- 
posed by DuBois, was not to arrange primarily for the 
peaceful settlement of the questions of difference existing 
at the time between the various sovereignties of Europe. 
At the beginning of the seventeenth century, the house 
of Hapsbiu-g as a result of the united power of the vast 

* Pierre DuBois, De Recuperaiione Terre SancU, {Traiti de politique gMralet 
circaf 1306) edited with an introduction by Charles V. Langlois, Paris. 1891. 

* Lassa Oppenheim, International Law, Second edition, i, p. 58, London, 191 3. 
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possessions that it held within the Gennanic Empire, the 
Netherlands, the Iberian Peninsula and Italy, was de- 
cidedly stronger than the royal house of France, the 
second world power at that time. By imiting in an 
alliance against the Hapsburgs every state which was not 
imder the sway of the Austrian house, Henry and SuUy 
reaUy hoped to grasp for France, through force of arms, 
the premier position in Europe. However, though the 
Great Design of Henry and Sully was in truth a plan to 
gain for France the hegemony of Europe by means of 
the force of arms in war, and not a genuine proposal of 
universal peace, yet the scheme had a very real influence 
in developing among later generations the idea of the 
possibility of maintaining peace between the members of 
the family of nations.* 

A real proposal to secure peace in all the world was 
made, however, in 1623, by a Parisian monk, fimeric 
Cruc6. In his book, entitled The New CyneaSy Cruc6 
argued in favor of the abolition of war. To accomplish 
that beneficent aim, he suggested that all the sovereign- 
ties of the world, whether in Europe, Asia, Africa or 
America should send ambassadors to some city, such as 
Venice: and that whenever two sovereign powers dis- 
agreed their respective ambassadors should plead the 
cause of their respective sovereigns before the other 
assembled ambassadors, who should decide the issue. For 
the acceptation of the judgment Cruc6 relied greatly on 

' Th. KOkdhaus, Der Urspmng des Planes von Ewiger Frieden in den Memo- 
rien des Hertogs von SuUy. Berlin, 1893. Charles Pfister, Les Economies 
royales de SuUy et le grand dessein de Henri Qnatre, Repue Historique, Paris, 
J894. 
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the combined power of arms that the third parties could 
muster together.* 

In 1625, two years after the publication of the New 
CyneaSy Grotius, in his treaties on The Law of War and 
Peacej also published at Paris, iirged, in a passage that 
has become classic, upon the sovereign rulers as well as 
the thinkers of his day, the assembling of congresses 
of the nations to settle peaceably the difficulties that 
might arise between them. 

Other thinkers — ^publicists and political men — also 
tried to solve the complex and difficult task of maintain- 
ing imiversal peace and avoiding war. About 1693 
William Penn, who took his inspiration from the Great 
Design, propounded an elaborate plan to establish a 
world parliament. By the development and upbuilding 
of such an institution, he thought peace would be secured 
throughout the world. Again, soon afterwards, in the 
first part of the eighteenth century, the French abb6, 
Castel de Saint-Pierre, after a careful study of Sully's 
memoirs, advanced an elaborate scheme for the pacifi- 
cation of £iu*ope and the maintenance of peace. Later, 
in 1789, the English publicist, Jeremy Bentham, and in 
1795, the German philosopher, Emmanuel ELant, also 
wrote in favor of avoiding war and maintaining peace. 

It was about this time, in 1 794, the year before Kant 
published his essay on Eternal Peace, that with Jay's 
treaty concluded between the United States of America 
and Great Britain, the modem era of the administration 

■ fimeric Cruc^: Le Nouoeau Cynie, edited with an introduction and trans- 
lated into English from the original French text of 1623 by Thomas Willing 
Balch, Philadelphia, 1909. 
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of modem international justice may be said to have 
begun. By articles five, six and seven of that treaty, 
three different contentions between these two Anglo- 
Saxon nations were referred for settlement to interna- 
tional arbitration. Article five provided for deciding 
what river was meant by the "name of the river Saint- ' 

Croix" in the treaty of 1783 between the two same 
powers. Article six arranged for the submission to arbi- 
tration of the claims of British subjects against American 
citizens. And article seven provided for the settlement 
of the claims of American merchants against the British 
government. All three of these problems, upon which 
the two governments were at odds, were settled, in the 
course of the next few years, according to the available 
facts and evidence, to the satisfaction of both powers 
without recourse to war. 

During the first half of the nineteenth century many 
other points of difference between various nations were 
referred by them for settlement to one kind or another 
of arbitration. Such a case was the exact locating of 
the northeast boundary of the United States, separating 
them from Canada. Another question so arranged was 
whether Portugal was responsible to the United States 
for breach of her neutrality by Great Britain in the case 
of the American brig, General Armstrong. The practice 
as well as the idea of international arbitration as a means 
of administrating international justice became better and 
better known. 

Finally in 1871 and 1872 a great step forward for the 
maintenance of peace between the nations was under- 
taken and successfully accomplished. The grievances of 
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the United States against Great Britain, growing out of 
the policy of neutrality practised by the latter power 
during the American Civil War of 1861-65, known gen- 
erically as the Alabama claims, were referred to a real 
international judicial tribunal that sat at Geneva ini87i- 
72 and examined and gave its judgment as a regularly 
constituted court of justice. 

The Alabama arbitration, which involved the inter- 
pretation by the Geneva tribimal of a large and impor- 
tant part of the rights and duties of neutrals and belliger- 
ents towards one another during a maritime war, was a 
notable advance in the application of international law 
for the settlement of disputes between opposing states, 
and in strengthening the power and majesty of that law 
among the nations. The decision handed down by the 
Geneva tribunal was a triumph for the United States, 
but it was also a greater victory for the cause of civili- 
zation. 

During the remainder of the nineteenth century sev- 
eral international disputes were referred to international 
courts for solution. The most notable case so settled was 
that of the well known Behring Sea fur seal controversy, 
(1893), which turned on the legal status of the waters of 
Behring Sea. Another well known international difficulty 
settled by an international court of justice was the 
Venezuela boundary case in 1897. The proceedings in 
the cases just cited, as well as in other disputes sub- 
mitted to international courts of justice, prove conclu- 
sively that the honor of the litigant nations, where such 
a solution of their differences is sought, is as safe in the 
hands of their respective counsel as the honor of a 
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private individual is in the hands of his lawyer in a suit 
before a municipal tribunal. But the judicial settlement 
of these several well known cases was not only a direct 
gain to himianity by the avoidance of war, in those 
specific instances, but also it aided, towards the very 
end of the nineteenth century, the assembling at The 
Hague, in response to the call of the Emperor Nicholas 
n of Russia, of representatives of twenty-six powers of 
the world. While the prime object, the reduction of 
armaments by the nations, for which that amphictyonic 
gathering was simtunoned, was not accomplished, yet out 
of the discussion at the first Hague Peace Conference 
there resulted the estabfishment of a quasi-permanent 
tribunal of international justice. And the preliminary 
international court of justice, set in motion in 1899, was 
developed and perfected by the second Hague Peace Con- 
ference of 1 907.* The reference for decision to that high 
court of justice diuing the few years that have passed 
since it was first established, of more than ten cases of 
disagreement between two or more powers has added also 
to its prestige. The most notable of these cases, that 
known as the North Atlantic coast fisheries dispute — 
which turned on the proper meaning to be ascribed to 
the first article of the treaty of 181 8 between the American 
Republic and the British Empire — cranks in importance 
with the Behring fur seal case and is second only to that 
of the Alabama claims in its international influence. 

These two ways — legal and judicial — of helping to 
avoid wars are interdependent. For in cases of disagree- 
ment between nations it is naturally in the application of 

* A. Pearce Higgins, The Hague Peace Conferences. Cambridge, 1909. 
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the legal rules recognized by the family of nations easier 
and fairer for an international court of justice to interpret 
the international law applicable to each particular dispute 
than for the parties themselves, whether acting through 
their foreign department or even one of their mimidpal 
coiirts. Consequently, in attempting to eliminate little by 
little war from the affairs of nations, much can be accom- 
plished through constructive legislation by futiure Hague 
Peace Congresses. This might be done both by shaping the 
development of international law so as to aid the mainte- 
nance of international peace, and also by strengthening 
the international court of justice whose home is at the 
capital of the Netherlands. For instance, in the domain 
of legal rules, the third Hague Peace Congress might 
discuss with profit the rights and duties of neutrals in 
times of war, and recast that part of the law of nations 
so as to help in restricting as much as possible the area 
of future wars. So, too, that same congress could exam- 
ine and expound the Law applicable to aerial questions. 
It could investigate likewise the limits of. the territorial 
sea and revise them in the interest of humanity as a 
whole. This latter point of the law of nations should 
be studied with the double object of affording in times 
of war more ample protection than is the case today to 
the coasts of neutrals against the guns of belligerent war 
vessels in action, and also at aU times to the fishing 
grounds of the world. These two phases of the extent 
of the territorial sea should be studied and legislated for 
separately and apart from one another as their interests 
and requirements are distinct and do not necessarily 
demand the same limits. 
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In order to give greater force and sanction to the 
interpretation and application of international law in a 
just and equitable manner to the affairs and general 
intercourse between the nations, everything that is done 
which, directly or indirectly, strengthens the power and 
prestige of The Hague international court makes for the 
preservation of peace among the powers. The most im- 
portant and best way, perhaps, to strengthen that court 
is to render the independence and prestige of its members 
so great that they will have every incentive and assis- 
tance to arise above any lingering thoughts that they 
belong to this or that particular group of mankind form- 
ing one of the nations of the world. And thus, whenever 
any of them may be called upon to sit and try a cause 
between two nations that appear before the bar of that 
august tribunal of international justice to have their 
point of difference settled according to the evidence and 
the law of nations based upon justice and not merely 
according to the power of arms, the jurists sitting as 
members of that court will be enabled simply to weigh 
the evidence and apply the law as freely and independ- 
ently as the judges of the supreme municipal tribunal of 
any nation, large or small. 

The world has had many examples of men of char- 
acter, learned in the law, who, when sitting in judgment 
upon cases that have been brought to their bar by great 
nations, have decided according to the evidence and 
what they believed was the law. For example, in the 
case of the Circassian^ which was submitted among other 
suits to the joint commission over which Count Corti 
presided at Newport in 1873, that learned jurist in that 
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particular instance had the courage to reverse the deci- 
sion of so high and impartial a municipal tribimal of 
justice as the Supreme Court of the United States. In 
that case, an English vessel, the Circassian^ left Bordeaux 
with the undoubted object of forcing the blockade of 
New Orleans. A few days after that dty had been cap- 
tured by the federal forces and was in their undisputed 
possession, the Circassian was seized on the high seas by 
a federal war vessel close to the coast of Cuba. The 
Supreme Court of the United States aflirmed the con- 
demnation of the vessel and her cargo by the lower court. 
Subsequently, in overruling the judgment of that high 
tribunal, the mixed commission awarded damages to the 
owners of the Circassian. 

That judgment of Count Corti is an omen of promise, 
as the late Thomas Balch pointed out in 1874, for the future 
development of justice between the nations.^ And espe- 
cially Count Corti's decision in the Circassian case bodes 
well for the international prize court that Germany and 
Great Britain proposed and France and the United States 
seconded at the second Hague Peace Conference (1907). 
Let us hope that this propposed court will become soon 
an actuality among the judicial institutions of the world. 

That the peace of the world has advanced through 
the increasing use of the rules of international law as 
applied by international judicial courts in settling differ- 
ences between nations is abundantly shown by recent 

'Thomas Balch, Intemaiional Courts of ArbUrcUion, 1874. Fourth edition 
with an introduction and additional notes by Thomas Willing Balch, Phila- 
delphia, 191 2, p. 25. 
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history. The saving of suffering and the prevention of 
the destruction of wealth resulting from the settlement 
of international difficulties by legal rules in contrast with 
the destruction and havoc and the consequent economic 
loss wrought by any great modem war, has been forced 
upon the attention of a large part of the people compos- 
ing the civilized nations of the world. They are begin- 
ning to realize too, in ever growing niunbers, that the 
price of war must ultimately be paid not only by the vic- 
tor as well as the vanquished, but also by unoffending neu- 
trals. For war impoverishes as a general rule more or less 
the nations engaged in it, and the loss incurred by belliger- 
ents is felt ultimately in some degree also by their regular 
customers. As a result of this change of public feeling 
of a large and growing portion of mankind towards the 
outbreak of war, political men, clothed with the responsi- 
bility of power, can today settle in peace many serious 
international disagreements which a generation ago would 
by the force of circumstances have broken out into war. 
The maintenance of the peace of the world owes much 
today to the practice during the last half centiury of 
settling many disputes between nations by international 
judicial coiuls, so that it is only reasonable to suppose 
that much more may be gained through the same means 
in the future. 

When we look back to the time when Grotius — ^while 
a great and devastating war was in progress — wrote his 
epoch making treatise, and measure the ground that has 
since been won for international peace owing to the 
development of legal rules between nations and the estab- 
lishment of a judicial machinery for their application, we 
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may well take heart and, in spite of the serious difficulties 
still ahead, look to the future with hope and confidence. 
For us American jurists especially, who advocate the 
dispensation of justice between nations by the Hague 
international court as a means of reducing to a minimum 
the outbreaks of war there is ready to our hand an oppor- 
timity to add to the prestige and power of international 
law as a binding force among the nations. And that is 
to urge upon our fellow citizens, both in private and 
official life, the importance, if diplomacy fails, of sub- 
mitting to the judicial decision of the Hague interna- 
tional tribunal the existing difference of opinion between 
our government and that of Great Britain as to the 
proper interpretation of the Hay-Pauncef ote Panama 
treaty over the question of the payment of tolls. It is 
an opportimity either to advance greatly or indefinitely 
push back the cause of international justice. 

The Chairman: The last speaker of the evening is 
Mr. Joseph E. Davies, who, I understand, did a good 
deal toward the choice of our new President — the Pres- 
ident of the United States — ^as chairman of the Western 
Democratic National Coramittee. Mr. Davies. 

THE AMERICAN JUDICIARY AND A WORLD 

WIDE REIGN OF LAW 

JOSEPH E. DAVIES 

Substantive law is the rule and remedial law the 
agency evolved by civilization for the settlement of dif- 
ferences without resort to force. The reign of law there- 
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fore imports a reign of peace; and a world wide reign of 
law would all but insure universal peace among the 
nations of the earth. 

America's love of peace has become a settled policy. 
Both in the Americas and in the old continents, at con- 
ferences held in the interests of world peace and in the 
ordinary course of international affairs, the American gov- 
ernment has exercised its influence in favor of peacefid 
and normal relationships. In a democratic state a for- 
eign policy must be consistent with and an exponent of 
the nation's thought, conviction and opinion. European 
critics are prone to look upon this attitude and our 
national policy as rather the expression of superficial 
enthusiasm and sentimentalism. They fail to appreciate 
how deeply this position is imbedded in the very origin 
of our existence as a nation and in the present pmposes of 
our national life and institutions. They overlook the fact 
that the main purpose of a democratic state is the wel- 
fare, security and happiness of the individual; that the 
ideals of a democratic state lie, not in the pomp and cir- 
cumstance of conquest, but in the well-being of its people. 
The fact is lost sight of that this government found its 
origin in a declaration of substantive law prepared by 
men and that not only in its inception but in its more 
conscious development a popular government must nec- 
essarily stand on the side of the rule of law. Any other 
position would be self -negation. Force in such a system 
can be applied only in the support of law. These are 
the fundamental conceptions of law and its relation to 
peace, imbedded in the life and consciousness of the 
nation; and they find their expression in the authorita- 
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tive declaxation of American policy when the American 
government takes the lead not only in the advocacy of 
worid peace but in the development of institutions for 
the legal settlement of international relations. 

There is nothmg formidable or impossible to the 
American mind in the conception of a world wide rule 
of law. It is one of the canons of our faith as well as 
one of the guaranties of the future that we consciously 
seek to work out our sodal, political and economic devel- 
opment throuigh legal means and by respect for law. We 
are accustomed and predisposed to submit to judicial deci- 
sion questions of the gravest importance involving the 
organization and conduct of great economic and com- 
mercial projects. We believe in definite norms, impar- 
tially administered and based upon reason and experi- 
ence. Devoid of reigning families, aristocratic ranks and 
all those external elements which go to make for national 
stability, the American commonwealth has based its 
faith upon the idea of law. Our experience has shown 
that where there is a will to let law govern, to solve diffi- 
culties by recourse to rational rules, there will always be 
a way f oimd to develop and maintain rules and procedure 
by which the gravest differences may be satisfactorily 
settled. We have enthroned law in our national affairs. 
The judicious Hooker's splendid apostrophe to law ex- 
presses our American belief. It is therefore but natural 
that, having found this element so beneficial in our na- 
tional Ufe, we should expect at least equal benefits from 
its extension to wider spheres. 

It is characteristic of the practical genius of the Ameri- 
can mind that it should not be satisfied with mere sub- 



DAVIES 97 

stantive law and the enunciation of rules. It is entirely 
natural that in the treatment of the problem of world 
wide peace that American thinkers should see clearly 
that arbitration, based to be sure upon certain rules of 
substantive law but conducted in international affairs by 
way of compromise and offset in the determination of 
disputes, is but a partial accomplishment; and that the 
complement thereof must be a jmidical system, which 
by judicial tribimals and procedure would afford the 
machinery for the determination of difficulties and dis- 
putes by the application of rules that existed before the 
controversy arose. In view of this situation it was 
entirely natiural that we should have come forward first 
among the nations of the earth, in favoring the establish- 
ment of the court of arbitral justice and the establish- 
ment of a permanent tribunal of international law, which 
was proposed by our government and delegation at the 
last Hague Conference. 

The experience of a court such as our Supreme Court, 
composed of selected intellects of unimpeachable honor, 
wotdd tend to demonstrate the practicability of such a 
system and such a court. Conscious of what the influ- 
ence of personalities like Marshall, Story, Taney, Chase 
and Field has meant to the development of our national 
life and to the stability and dignity of our institutions in 
a federation of sovereign states, we submit with greater 
assiurance the postulate that an international court may 
similarly pass upon questions affecting the sovereignties 
of the world. Our experience should further the univer- 
sal recourse to such a court in all controversies no matter 
how important. The commonwealths that compose our 
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Union are organizations far superior in extent, in real 
power and influence to many of the states that are for- 
mally in the possession of complete sovereignty, and yet 
these states have accustomed themselves to submit to 
the jurisdiction and judgment of the Supreme Court 
without question. The most important controversies 
affecting boundaries, riparian rights, the use of rivers, the 
discharge of sewage through rivers affecting public health, 
financial administration, the enjoyment of state prop- 
erty and domain have all been settled and determined 
by the Supreme Court.* 

The sentiment of respect for law, developed by the 
dignified, able and powerful court, has been so strong 
that it has been itself sufi^ent to bring about the obser- 
vance of the law as administered by the com! without 
recourse to physical force. It has never been necessary 
to appeal to force in carrying out the decisions and 
decrees of our federal Supreme Court in interstate con- 
flicts. Cases, it is true, may arise when the judgment 
of seven or nine of even the wisest men would not serve 
to settle a controversy. This may be true when it in- 
volves matters that transcend the scope of legal reason 
and which reach deep down to the seat of human con- 
victions and divide men into vast opposing forces. Such 
was the case when the Supreme Cowtt of Wisconsin de- 
fied the judgment of the Supreme Court of the United 
States on the question of the right of property in man. 
A deep chasm between conflicting convictions as to f imda- 
mental questions of right or of national existence may 
not be bridged by a judicial decision; and it is true that 

^ See F. N. Judsoa on Judicial SetUementy Washington Conference, zgio, p. 
263. 
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this situation would be apt naturally to occur more fre- 
quently in an international court, which deals with the 
interests and affairs of peoples widely separated in beliefs 
and institutions. Still it is the faith of the American 
people that the order of American society depends, not 
upon force, but upon the sentiment of law, upon the 
conviction that rules of justice must settle hmnan con- 
flicts; and while a state of unanimity has not, by any 
means, been reached on international questions, it is also 
our belief that upon the fundamentals of justice, there 
is agreement among nations to such an extent that, at 
least in the vast majority of cases, the judgment of a wise 
and capable international court would be supported by 
world wide public opinion. Our experience with the atti- 
tude of the public toward the American judiciary through 
but a century of development gives ground for that belief. 
Such a world-wide public opinion is all the sanction that 
is required for the time being. When in the processes 
of time world law has become so strong, so impatient of 
opposition as we are of opposition to our laws protecting 
life and property, then it will be easy to supplement the 
sanction of public opinion in unusual cases by the sanc- 
tion of force. 

This faith of America in the possibilities of organi- 
izing a world wide public opinion in the support of law- 
ful and normal relations has something very imposing 
when compared with the pettiness of the old fashioned 
Machiavellian diplomacy. The men who see in the 
affairs of the world nothing but the intricate maze of 
inniunerable petty interests that must be played off as 
in a game, one against the other, may be possessed of 
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a certain shrewdness; but their views certainly do not 
comprise the forces that are destined to be uppermost 
in the world from now on, if these forces find their expres- 
sion in that support of justice and lawfulness which would 
emphasize the general interests of humanity instead of 
accentuating the desires of a few for immediate and 
special advantage. 

The American judiciary has demonstrated how strong 
judicial tribunals develop law in the service of society. 
Our experience, based not only upon our judicial history 
but upon the long tradition of English law, favors the 
idea that law is a system of thought which grows by 
custom and interpretation as well as by direct legislative 
action. This judicial construction does not and must not 
consist of a wilful imposition of new rules dictated by 
political considerations, for nothing would be more fatal 
to judicial authority than such action; but true judicial 
construction is the discovery of a rule already existing 
by implication in the general body of law, although 
not before specifically formulated. The reason of the 
law remains the same; its form is gradually modified, 
supplemented and enlarged through the effort to adapt 
the rules of the law to the complexity of social relations. 
The law naturally develops step by step as new needs 
arise. Such is creative judicial construction. This func- 
tion is something very different from that of legislative 
enactment, where general rules are established which, 
indeed, also ought to be based upon experience and scien- 
tific insight but which in a freer movement anticipate 
the needs of society. It is due to the cooperation of 
these two elements, the creative action of the legislature 
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and the constructive interpretation of the judge, that 
the true development of a sane and stable system of 
law may be seen. This aspect of the growth of law by 
precedent, as demonstrated by the English and American 
judiciary, is at the present time of the utmost importance 
in the field of international law. The determination of 
matters of grave importance between nations by a con- 
stituted tribunal would not only build up the body of 
international law in concrete form but would also 
give much stronger promise of results than the old sys- 
tem. When international conferences meet to discuss 
general treaties and conventions they are still dominated 
by the spirit of diplomatic rivalry. There is a balancing 
of nation against nation, of advantage against advantage. 
There is a certain apprehension and fear of general rules. 
Far different would be the situation before a court. As 
it must decide the case before it, it is boimd to ascertain 
a rational rule upon which the decision is to be based 
that will command the acquiescence of the public opinion 
of the world. The rule thus authoritatively announced 
must indeed be at least impliedly a part of the S3rstem of 
international law as already developed, — ^it must fit into 
that system of rules. Specifically, however, it may be 
a rule that has never before been annoimced, being 
evolved to satisfy the demands of the particular case. It, 
will, indeed, be subject to critical discussion but the 
disposition will be, at least, to give it a fair trial. If 
then subsequently under a similar state of facts, the 
same principle is again applied by the court, it will give 
added authority and thus become gradually received as 
an acknowledged part of international law. The process 
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is far different from what would happen if the principle 
were advanced in an international conference; as there 
would be no immediate need of applying the rule, it is 
more likely that its consideration would be adjourned 
from time to time. 

The attitude of the American judiciary itself, when 
dealing with questions of international law, is a matter 
of gratification. No courts have been more outspoken 
in their conviction that international law is a system of 
true, legal rules, actually binding upon states. That they 
have a high respect for the rational element contained 
in international law and take cognizance of the great 
authorities in that science for guidance in the formulating 
of their judgments is constantly seen in an examination 
of the reports. So clearly is the legal nature of inter- 
national law acknowledged by our courts that they take 
judicial notice of its principles, whereas even the English 
courts require international law to be proved as in the 
case of the municipal law of a foreign state.' It is. 
moreover, creditable to the American judiciary with ref- 
erence to world law that under the auspices of the Carne- 
gie endownment there has been imdertaken in this coun- 
try the issuance of a regular series of reports on inter- 
national arbitration, similar in maimer to the reported 
cases of our American courts in state or nations. 

It is therefore submitted that both in the reahn of 
substantive law, as well as in the matter of judicial pro- 
cedure, the American judiciary is and has been of service 
in the development of and the hope for a world wide 

'See especially The PaqueU Habana (175 U. S. 677); The SooHa (14 Wall. 
170). 
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reign of law. The history and development of the Ameri- 
can judiciary in its relation to public opinion give ground 
for the hope that a similar development may occur 
in a world-wide public intelligence. The awakening of 
a world-wide public conscience alone will induce eflfective 
law and procedure to create a universal reign of law. 

While today the alarums of war resounding through 
the Balkans would seem to belie the hope of an advance- 
ment in the world-wide acceptance of peace, still the 
forces working to that end, while momentarily less appar- 
ent, are no less insistent in their onward movement. The 
public mind all over the earth is being educated to the 
horrors of this war through the agency of more extensive 
press circulation than the world has known. Science has 
made it possible that the sordid, awful, human sorrows 
of this war should be brought home to the mind of peoples 
of all nations in intimate realization through moving 
pictures, that were not dreamed of a decade ago. The 
zeal for economic eflSciency among nations, the necessity 
for scientific knowledge to maintain national existence, 
brings with it an uplift to public intelligence and public 
mind from China to Germany. All these forces uplift- 
ing intelligence are bringing public opinion nearer to 
the time when it will demand the acceptance of the fact 
that peace shall be maintained through a world-wide 
rule of law. This consummation has been discussed and 
scoffed at for a long time as the idealistic conception of 
doctrinaires. Yet science and history are eloquent with 
the fact that the dreams of today are the accomplish- 
ments of tomorrow. As Sir Edward Grey has well said, 
"Even if our hopes may not be realized in our time, that 
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is no reason why we should not press forward in the 
direction in which we see a possible means of relief. 
What is impossible in one generation may become possi- 
ble in another. It is rendered more possible in another 
by the fact that one generation presses in that direction 
even though it fails to attain the goal." 

The Chairman: The conference will now adjourn 
imtil ten o'clock, tomorrow morning, in this room. 



SECOND SESSION 

SATUimAY, December 21, 1912^ 10 o'clock a.m. 

The conference was called to order by the presiding 
oflScer, Honorable Henry B. F. Macfarland. 

ADDRESS OF HON. HENRY B. F. MACFARLAND 

As chairman of the temporary advisory Washington 
committee, I may be permitted to express the pleasure 
which all intelligent Washington has in having the Society 
hold its conference here again. We all remember the 
first conference in Washington; we all remember its 
notable success; we have all profited by the volume con- 
taining its published proceedings; some of us have had 
the pleasure of seeing some of those proceedings trans- 
lated into a foreign tongue; and we all know that they 
have had what we would call a world-wide circulation 
among thousands who are interested in this subject. 

It is unfortimate, of course, that the President of the 
United States, who really suggested this as the date of 
meeting, has been called away on a visit to the Panama 
Canal — a matter which seems to give this Society more 
concern than any other one matter at this time. 

It is also unfortunate that our secretary, Mr. Marbiu-g, 
one of the founders of the Society and one who has done 
so much for it, is not present; that is, it is unfortimate 
for the meeting, but it is very fortunate for him that he 
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has an opportunity in the diplomatic service of his coun- 
try at an important post; and it is very fortunate for 
the coimtry that it has such a representative at that post. 

I think those are the only regrets that we have to 
express. Otherwise, we are very fortunate in having you 
here, as this is the most appropriate place for the annual 
meeting of every national society and certainly of every 
international society, because it is the nation's capital and 
because it is the only really international dty in the 
United States. We sincerely hope that the Society will 
never meet anywhere else; that year after year we may 
have the honor of entertaining you so far as we are per- 
mitted to do so here in Washington. 

We are to be congratulated upon the success of the 
oi)ening session with its admirable papers, beginning with 
that of the president of the Society, who honors us by 
serving in that capacity and who has set a high example 
for us all. 

I see the program for this morning announces that 
there is to be an address by the presiding oflScer. That 
is a little misleading, because it is not to be anything as 
formal as an address, although I have some notes to 
confine me within limits. 

The executive committee, which is the tyrant of this 
Society — and every properly organized society has to 
have such a tyrant — ^has set the limit to the otherwise 
boundless eloquence of the members at twenty minutes, 
for papers, I believe, with the usual allowance for differ- 
ence in watches and for minutes of grace. But the pre- 
siding officer was strictly limited to "five or ten .minutes,*' 
and therefore he made some notes. 
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A friend of mine, a leader of oxir bar, who, unfor- 
tunately, is too busy, he thinks, to take much part in 
public affairs, expressed his doubt the other day, as to 
the wisdom of my taking part in public affairs. He did 
not see why a busy lawyer like himself — and he was kind 
enough to say like myself — should give the time; he 
thought that he ought to mind his own business. I told 
him I thought this was oxu* business; that I thought law- 
yers, of all men, ought to be actively at work in this 
cause. I reminded him that it has been said that every 
lawyer owed a book to his profession, and that that obli- 
gation had been so amply fulfilled that neither he nor I 
had time nor money for all the books that were being 
put out by the lawyers, or rather by the publishers. I 
said I thought a lawyer owed equally to his profession 
and the world a high duty to this particular cause. 

I was very glad to hear last night the statement of 
our distingmshed friend, Mr. Everett P. Wheeler, follow- 
ing the fine address of Governor Baldwin, as to the aris- 
tocracy of the bar, those who had taken time from their 
own affairs to promote the reform and improvement of 
the law. I was very glad to hear Mr. Wheeler say, what 
he believed to be true, that the lawyers have done their 
duty; certainly the best lawyers, the aristocracy of the 
bar have thus met their responsibilities. 

We know that in England the very best men of the 
bench and the bar devoted many years of thought and 
effort to bring about the reforms which are now an exam- 
ple to us, and that in the effort to follow that example we 
have the leadership of the American Bar Association and 
the local Bar Associations; and in the commissions for 
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uniform laws, in the national civic federation, and in 
other organizations we find the leading lawyers of the 
United States. 

It seems to me that here in Washington, where all of 
our lawyers of prominence are in close personal relations 
with senators, representatives, members of the govern- 
ment and with the ambassadors and ministers of foreign 
powers, we as lawyers have an opportunity which is 
exceptional for advancing just such a cause as this. I 
beHeve more and more that our lawyers will do so and 
that is one of the advantages that the Society will obtain 
from holding its meetings in Washington. 

I think we all agree that this Society has one great 
object, namely, to establish what I would like to call 
a supreme court of the world for the settlement of dis- 
putes of nations. It is not a peace society in the techni- 
cal sense of that phrase. There were enough peace soci- 
eties and they were doing their work sufficiently and 
efficiently when this society was organized. This Soci- 
ety would have been superfluous as another peace society, 
by that name and for that purpose, but it was very 
greatly needed for the particular purpose of promoting 
the establishment of a supreme court of the world. 

It is unnecessary in this presence to dwell upon what 
has been done already in that direction, but it must of 
course be said that the object of this Society was made 
practicable by the action of the last Hague Conference, in 
agreeing that such a court should be established, and in 
outlining, even in detail, its character and its procedure. 
According to that agreement the proposed world court, 
called by the Hague Conference, the "International Court 
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of Arbitral Justice" — ^I wish they had left out the word 
"arbitral," but the substance is there regardless of that 
word — ^is to be a real court of permanent law judges, 
always in session, practically, or at least theoretically — 
I hope it may some day be practically — whose judgments 
shall be binding as precedents, making a permanent body 
of international law, with a permanent bar of advocates. 
The analogy between that supreme court settling dis- 
putes of the forty-six nations, or whatever the total num- 
ber would be that might come in, and our Supreme Coxu-t 
settling disputes of the forty-eight sovereign states, is 
an obvious one to everyone who reads or speaks on this 
subject. It was admirably developed for us last night 
by the attorney-general of the United States and will 
bear closer examination than most analogies. 

Dr. James Brown Scott, who is happily present with 
us this morning, and who has done more, in my judgment, 
than any other one man to promote the plans for an inter- 
national court of justice, in his notable paper, "The Evo- 
lution of a Permanent International Judiciary" has clearly 
shown that the evolution of the Roman court was from 
self-redress to arbitration, and from arbitration to a 
permanent judiciary; and that precisely the same process 
occurred in the evolution of our Supreme Court. That 
was of course described last night, but you will permit me 
to say that the thirteen original states, all independent 
sovereignties, practised self redress occasionally, even by 
war, as between New York and what was afterwards Ver- 
mont, as to their boimdary and other disputes, imtil the 
articles of Confederation provided for arbitration, which 
was invoked to settle just such disputes, and which led 
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directly to the provision of the constitution of 1787 for 
the adjudication of interstate controversies by the Su- 
preme Court, that court being the greatest of all the 
inventions of the consitution, and that jurisdiction being, 
in some respects, the most remarkable conferred upon 
it 

Self-redress by nations is no longer avowed as the 
best means of settling disputes. I think it is safe to say 
that no nation in the world would avow that now as the 
best means of settling disputes. That seems to us such 
a comimonplace that we can hardly realize that within a 
century it would have been avowed by responsible public 
men in some at least of the so-called civilized great nations 
of the world, as the best means of settling such disputes. 

Nations are in the second stage of this process, that 
of settling disputes by arbitration, with, of course, occas- 
ional exceptions. Great as has been the progress away 
from self-redress by war, there is, in my judgement, and 
I think in the judgment of this Society, a more excellent 
way even than arbitration, valuable and indeed inval- 
uable as that has been and is and will continue to be even 
if there should be set up a supreme court of the world, 
just as arbitration is provided for in our S3^tem of mimic- 
ipal law, and may be employed at any time and is em- 
ployed from time to time notwithsanding the fact that 
we have an established judiciary and are accustomed to 
resort to it. 

Just as the disputes of individuals, once settled by pri- 
vate war, are now generally settled by courts — although 
private war is still waged by backward individuals not 
only in our mountain districts, but even occasionally in 
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the alleys of the city of Washington — and as the disputes 
of our states, once settled occasionally by public war, are 
now settled by the Supreme Court, so the disputes of 
nations still settled by public war, mitigated increasingly 
by arbitration, will, we trust, eventually be settled by 
the supreme court of the world. 

The establishment of a routine of settlement by justice 
so necessary to the minds of nations, or to the inter- 
national mind, as it has been called by Dr. Butler of New 
York, as it is to the minds of individuals will, by a custom 
even stronger than law, often enable settlement out of 
court. As we perfectly imderstand, it is the business of 
all lawyers to keep their clients out of court. I suppose 
more than two-thirds of all cases are settled out of court. 
Let us hope that before the next Hague Conference con- 
venes in 1915 the principal nations will have set up an 
international court and appointed men of such ability, 
learning, and impartiality, that their first judgments 
shall bring to the co\u*t the confidence and ultimate adher- 
ence of all other nations. 

Practical statesmen, and lawyers of the first order are 
working in practical ways to bring this about. As we 
all know it is a matter of negotiation between our gov- 
ernment and other governments, and those who are en- 
gaged in that endeavor are even more hopeful than those 
who know nothing about what they are doing. Such a 
court, even though like our own Supreme Court it might 
be neglected for a time as when Chief Justice Jay and 
Chief Justice Ellsworth resigned because they thought 
they could do better service in their states than on a 
court which would never command public support, would, 
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properly manned, eventually win the respect of the world. 
A Marshall would of course give that world court that 
status, but less than a Marshall could do it, and, I believe 
would do it. There is every reason to believe that the 
nations would vie with one another in selecting their 
very best men for this enormously important task. Its 
sanction, as Mr. Root said in this room in that remarkable 
address before the American Society of International Law 
several years ago, would be in the power of International 
public opinion, which opinion cannot be disregarded by 
any nation without moral ostracism from the family of 
nations with all its consequences of a financial, economi- 
cal and social nature. It is not the army and navy 
which enforce the judgments of our Supreme Court, but 
the enlightened and imperative public opinion of our 
people. The people back of the governments of the 
nations will compel adherence to the world court and obedi- 
ence to its mandates. 

Mr. Hornblower (New York) : Mr. Chairman, be- 
fore you proceed with the addresses, I am instructed by 
the committee on nominations to report the following can- 
didates for office for the ensuing year. 

The Chairman : Will you read them, sir? 

Mr. Hornblower (reading): President, Joseph H. 
Choate, New York; vice-president, Charles W. Eliot, 
Cambridge, Massachusetts; secretary, James Brown Scott, 
Washington, D. C; treasurer, J. G. Schmidlapp, Cin- 
cinnati, Ohio; executive conunittee, the above and The- 
odore Marburg, W. W. Willoughby, Henry B. F. Mac- 
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farland, John Hays Hammond, ex-president, Simeon E. 
Baldwin, ex-president. 

The Chairman: You have heard the report of the 
committee. What is your pleasure with respect to it? 

(As there were no other nominations, uix)n motion, the 
secretary was instructed to cast the ballot for the candi- 
dates named. This was done, and they were unanimously 
elected.) 

THE GROWTH FROM ARBITRATION TO JUDI- 
CIAL DECISIONS IN SWITZERLAND 

JAMES BROWN SCOTT 

Mr. Chairman, if I may trespass for a few moments 
upon the patience of the audience, I would like to say 
that not only do we find precedents for the development 
of arbitration into judicial procedure in the history of 
Rome, and more closely at hand in the history of the 
United States during the early days of its independent 
existence, but that there is another example or illustration, 
that might almost be considered as made to order, of the 
judicial settlement of international disputes. I refer to 
the history of Switzerland, and in a very few sentences, 
I shall endeavor to state the origin and development of 
Swiss arbitration and its culmination in a federal court. 

At the first session of the tribunal, held on February 
15, 191 1, and constituted in accordance with a special 
agreement of arbitration between Russia and Turkey to 
determine whether interest was properly due upon certain 
deferred payments of indemnities arising out of the Rxisso- 
Turkish war, the president. Monsieur Lardy, the distin- 
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guished Swiss diplomat, called attention to the fact that 
for more than six centuries disputes between the members 
of the Swiss Confederation were settled by arbitration, 
until but yesterday a Federal Supreme Court was cre- 
ated and invested with jurisdiction of such disputes. 

"Is it improper for me to state/' he said, "that more 
than six centuries have passed since the first of August, 
1 29 1, when the Swiss burghers signed their first treaty 
of alliance on the shores of the Lake of the Four Can- 
tons, at the foot of oxu* snow-clad Alps? On that memor- 
able day which the Swiss people annually celebrate with 
bonfires on every moimtain-top, while all thechiu-ch- 
bells call upon the Almighty to protect the Fatherland, 
the Confederate Cantons made an arbitral pact with 
each other, binding themselves to submit their differences 
to the more prudent inhabitants (prudentiores) of their 
valleys and creating the force needed to ass\u*e the execu- 
tion of the award. For centuries Switzerland developed 
under the protection of arbitration, imtil the day came 
when it was enabled to commit to its federal tribunal the 
decision of a large number of disputes of a public nature 
and to entrust the rights and liberties of its citizens to 
the federal tribunal. Will the coxu-t of The Hague some 
day become the federal tribimal of the nations? In 
Switzerland, small as it is, centuries were reqxiired to 
create a permanent federal tribimal and to secure its accept- 
ance by public opinion. It is the part of wisdom to 
believe that many years must elapse before the basis of 
an agreement be foimd which will assure the independ- 
ence of the various States and guarantee the moral herit- 
age of every people in the universal concert of nations." 
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We may well be grateful to the distinguished diplomat, 
whose judgment in the case which he wajs called upon to 
decide is both a model and a landmark in the judicial 
development of international law, for showing us by the 
history of his devoted coimtry that public arbitration 
results consciously or unconsciously in the establishment 
of a permanent court; but it does not follow that we share 
his pessimism as to the length of time necessary to con- 
vert the so-called permanent court of The Hague into a 
truly permanent court of the nations. It is always more 
difficult and time-consuming to construct the model. 
The first step is proverbially costly. The formation of 
a permanent international court will undoubtedly require 
time, but the time will be measured in years or decades, 
not in centuries. 

Without further dwelling upon what I have been 
pleased to call Monsieur Lardy's pessimism, I pass to 
the development which he informs us took place in Swit- 
zerland, a development which is at once a hope and 
a precedent for those who believe that public arbitration 
under favorable drcmnstances inevitably merges in judic- 
ial procedure and generates a permanent court of justice 
for the judicial settlement of disputes, which previously 
were adjusted by arbitration. It could be shown, if time 
permitted, that arbitration was the common practice of 
the communities which ultimately imited to form the 
Swiss Confederation, long before the good people of Uri, 
Schwyz and Unterwalden solemnly agreed that ''if any 
dispute arose between the confederates (conspiratos), the 
more prudent (prudentiores) shall intervene by arbitra- 
tion to compose the difference as they may deem proper, 
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and if one or the other of the parties disregard their adjust- 
ment, the other confederates shall take common action." 
It will be noted that, although arbitration is agreed to, 
it is purely voluntary, in the sense that the more prudent 
of the conoimimity act upon their own initiative, respond- 
ing to "the inner voice," without being especially com- 
missioned for the case. The Swiss appear to have been 
so permeated by the spirit of arbitration that they coimted 
upon the personal initiative of those possessing the con- 
fidence of the conunimity to offer themselves as arbiters 
and, strange as it may seem to us, many disputes were 
settled by this simple and, as we would be inclined to 
think, primitive expedient. The agreement of 1291 is 
considered by accredited publicists as the first step con- 
sciously taken by the Swiss in the matter of arbitration. 
The system is recognized; it needed only to be developed. 
The duty of the confederates to arbitrate or to compose 
their differences is proclaimed, but no machinery is de- 
vised for its practice. The next step — ^namely, the crea- 
tion of such machinery — ^was taken in 13 51 upon the entry 
of Zurich into the alliance. Arbitral courts, such as 
existed in every Swiss town, were to be substituted for 
the adjustment of the dispute as it arose, and this system 
lasted, with various changes and with varying success, 
until the constitution of a federal court in the year 1848. 
"Experience shows," to quote the publicist Dubs, a 
president of the first federal tribimal to which Monsieur 
Lardy refers, as well as of the Confederation, "that in 
almost all coxmtries juridical development begins rather 
by determining what is right than by the appointment of 
a judge. In the beginning the judge is a kind of priest 
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who receives his knowledge of law by direct divine reve- 
lation, which he merely proclaims. He is likewise, by 
virtue of his oath, mysteriously bound to the Divinity, 
which speaks to him through the voice of conscience as 
well as by an appeal to reason. This was the case in 
the Confederation. Until our day the expression federal 
law signified the organism destined to maintain law in the 
Confederation, but the term was understood less in the 
sense of rules of positive law than in the sense of procedure 
and of judicial decision, for until the present day we have 
only the sporadic rudiments of a federal, juridical legis- 
lation. The purpose of federal law was to exclude self- 
redress from the practice of the Confederate States and 
to establish institutions for the prevention and adjustment 
of controversies between the States. It was therefore an 
institute of public lawsj which in primitive times included 
neither private nor criminal law. The cantons admin- 
istered justice within their own confines." 

Arbitration, which thus existed in the cities, was ex- 
tended to the cantons or states forming the Confedera- 
tion, just as at a later day the judicial procedure existing 
in every canton was extended beyond the confines of the 
canton to the Confederation as a whole. Arbitration, 
deeply imbedded in the Swiss character, was first tried 
and then renounced for that piu^ely judicial procedure 
which obtained in the cantons and which had won, be- 
cause it deserved to win, the confidence of the Confed- 
eration. 

It is foreign to the present purpose to enter into the 
details of arbitral procedure. Suffice it to say that the 
locality in which the temporary tribimal should meet was 
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prescribed in advance; of the arbiters (usually five) two • 
were chosen by each of the parties in dispute, and the 
umpire, in whose hands the decision of the case rested, 
was selected in a variety of ways. The purpose of the 
proceedings was to compose differences, and in the first 
instance the little tribunal acted as mediator in an at- 
tempt to reconcile the contending parties and only, it 
would seem, as a last resort and upon the failure of the 
proffered mediation, was the case settled upon the basis 
of law thought to be applicable. Arbitration is here seen 
as a compromise of divergent views by persons of the 
parties' choice. Judicial settlement lurks, as it were, in 
the back ground, and only appears upon the scene when 
the composers of differences have failed to bring the 
parties together. Arbitration, whether it be on the small 
scale between canton or on a larger scale between nations, 
is essentially a matter of negotiation and of diplomacy, 
that is to say compromise. 

"The drawbacks of this system," says Mr. Dubs, and 
I quote him lest my partiality for judicial decision may 
appear to color my judgment, "are in general numerous. 
In the first place, the constitution of a tribunal for each 
case and the necessity of agreeing upon certain rules of 
procedure in every instance, require a disproportionate 
expenditure of energy. Again, there is no guarantee that 
the composition of these tribunals will be impartial, and 
a certain equality of the parties is obtained only by 
doubling the evil of the partial composition of the tribimal 
and thus neutralizing it to some extent. Then, in these 
occasional tribunals (tribunaux de hasard) the organiza- 
tion of the procedure is defective, and it is consequently 
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difficult to follow the details of the case. Moreover, the 
case itself frequently drags on to great length and becomes 
exceedingly expensive. Finally, questions of jiuisdiction 
and all kinds of difficulties arise concerning the execution 
of the awards, so that even the result, which has been 
reached with so much trouble, is uncertain." 

The distinguished publicist from whom I have quoted 
next states, in a few happy sentences, the reasons for the 
establishment of a permanent tribimal and its super- 
iority to temporary tribimals : 

"When political association becomes more intimate 
and consistent, progress leads generally and naturally to 
the legally organized tribunal. Many advantages result 
from this. A judge is appointed for a whole series of 
cases, without reference to any particular case. Those 
who appoint him are absolutely impartial, and can care- 
fully weigh his moral qualifications and technical ability; 
a fixed order of procedure, substantial continuity in the 
decision of cases, and clearness in execution spring into 
being. Finally, the power of the judge becomes a strong 
bulwark in public life against whims and arbitrariness, 
from whatever source they may arise. The advantages of 
a legal regulation of judicial functions far outweigh the 
few drawbacks that may exist, particularly when the 
right is reserved, to resort, in certain special cases, to 
tribimals of arbitration, and to challenge a judge in an 
ordinary tribunal, who, in an individual case, may lack 
the indispensable quality of impartiality." 

The third step was taken in the year 1848, when a 
federal tribunal was organized, for the reasons which have 
been stated by Mr. Dubs, and without opposition from 
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any quarter. It was composed of eleven members and 
eleven substitute members (so that each canton might 
be represented) appointed by the federal assembly to 
serve for a period of three years. The legitimate ambi- 
tion of the cantons to be represented in the tribimal was 
thus recognized by the constitution of 1848, and the 
claims of the three languages spoken in Switzerland were 
satisfied by the Constitution of 1874, which provides on 
this point that " the members and alternates of the fed- 
eral court shall be chosen by the federal assembly, which 
shall take care that all three national languages are rep- 
resented therein." 

These provisions show that the Swiss cantons cling 
to their sovereignty and to the languages in which this 
sovereignty is expressed, with the tenacity of independent 
nations, and it may be pointed out in passing that the 
project of a court of arbitral justice, approved by the 
second Hague Peace Conference, contemplates judges as 
well as alternates, and recommends in addition that the 
different juridical systems of the nations be represented. 
It may also be noted in this connection that the draft 
of the proposed court, as originally presented by the 
American delegation, recognized the importance of lan- 
guage by providing that the different languages spoken 
by the nations should be represented. 

The great defect of the constitution of 1848 was that 
while investing the federal tribunal with jurisdiction of 
dvil disputes between the cantons, it referred disputes 
involving public law to the federal assembly. Justice 
has no necessary connection with majorities, and political 
considerations are apt to bias the judgment of even the 
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most honorable and upright members of a legislature. 
Expediency triumphs at the expense of right. The deci- 
sion is political^ not necessarily judicial. This defect was 
remedied by the constitution of 1874, and the incident 
is only interesting as showing the care and caution with 
which Swiss statesmen approached the question of judi- 
cial settlement and insisted that the new tribunal should 
justify its creation before it was permitted to pass upon 
important disputes of a public natures between the can- 
tons, which regard themselves as sovereign, to quote arti- 
cle 3 of the constitution, "so far as their sovereignty is 
not limited by the federal constitution," and which "exer- 
cise the rights which are not delegated to the federal 
government." 

I have thought, Mr. Chairman, that the members of 
the Society might like to supplement the American devel- 
opment from arbitration to judicial decision, which you 
stated in your opening remarks and which was traced 
accurately and in detail by the attorney-general of the 
United States in his interesting and valuable address last 
evening, by an example drawn from Europe, whose 
peoples we are endeavoring slowly and painfully to con- 
vert to the establishment of a permanent tribunal for the 
judicial settlement of disputes of a legal nature that may 
arise between independent political communities. 

The Chairman: Dr. Scott never speaks without add- 
ing to our obligations. I am siure that we are very grateful 
to him. 

The first speaker of the morning has many distinc- 
tions. His latest is that he has solved the problem of 
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what to do with our ex-presidents — or, at least, with one 
of them. He has secured the President of the United 
States, and what is perhaps more important to us, the 
Honorary President of our Society, as Kent professor of law 
at Yale University, and in so doing has opened, we believe, 
a new and important opportunity for the President and 
for ourselves. 

The title of Dr. Rogers' paper is slightly different from 
that printed on the program. It should be ^^ Essentials 
of the Law Establishing an International Court.'' I 
present Professor Henry W. Rogers, of Yale University. 

Dr. Rogers: Mr. Chairman, ladies and gentlemen, 
the distinction which you give me of having induced 
President Taft to come to Yale I disclaim in favor of the 
president of the University. Mr. Chairman, there is no 
reason why I should undertake to read my entire paper, 
and I should not presume to do it, even if there were no 
such rule as that to which you have referred. I must ask 
you as a special favor, in view of the fact that there are 
three gentlemen to follow me, that, without any respect 
to the differences in watches, you do me the favor to 
tell me when my twenty minutes are up. 

Tbde Chairman: This will be a well timed speech, sir. 
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ESSENTIALS OF THE LAW ESTABLISHING AN 

INTERNATIONAL COURT 

HENRY WADE ROGERS 

The first Hague Conference created the Permanent 
Court of Arbitration, which was its highest achievement. 
The second Hague Conference proposed the establish- 
ment of an International Court of Prize and a Court of 
Arbitral Justice, and upon these its fame will forever 
endure. In the first Conference the idea of the creation 
of an international court had been promptly laid aside 
as soon as it was suggested, it being regarded as imprac- 
ticable, if not impossible. The acceptance of the proposal 
by forty-five nations in the second Conference marks the 
rapid progress of this movement. 

An Intemational Prize Coiut presupposes the existence 
of war, as the capture of private property of neutrals 
is only permitted in maritime warfare. It is a war court 
and is without jurisdiction of controversies arising in 
peace. To establish such a court was indeed desirable, 
but even more desirable was the establishment of a court 
which should not presuppose the existence of war, but 
which should be clothed with authority to pass upon 
controversies arising in times of peace, and which, if not 
amicably settled, might lead to war. 

The Permanent Court established in 1899 lacked the 
essential qualities of a court. To call it a coiut at all 
is decidedly a misnomer, and to apply the term perma- 
nent to a tribunal temporary in its character is an even 
greater fiction. It is a tribimal of arbitration with a 
right in the parties submitting controversies to select 
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their arbitrators. The diflference between the court of 
1899 and the one proposed in 1907 is indicated in the 
instructions which Mr. Root issued to the American 
delegation to the second Conference. He said: 

"It has been a very general practice for arbitrators 
to act, not as judges deciding questions of fact and law 
upon the record before them under a sense of judicial 
responsibility, but as negotiators effecting settlement of 
the questions brought before them in accordance with 
the traditions and usages, and subject to all the consid- 
erations and influences which affect diplomatic agents. 
The two methods are radically different, proceed upon 
different standards of honorable obligation, and fre- 
quently lead to widely differing results. It very fre- 
quently happens that a nation which would be very 
willing to submit its differences to an impartial judicial 
determination, is imwilling to subject them to this kind 
of diplomatic process. If there could be a tribunal which 
would pass upon questions between nations with the 
same impartial and impersonal judgment that the 
Supreme Court of the United States gives to questions 
arising between citizens of the different States, or between 
foreign citizens and the citizens of the United States, 
there can be no doubt that nations would be more ready 
to submit their controversies to its decision than they 
are now to take the chance of arbitration. It should 
be your effort to bring about in the second Conference 
a development of the Hague tribimal into a perma- 
nent tribunal composed of judges who are judicial offi- 
cers and nothing less, who are paid adequate salaries, 
who have no other occupation, and who wiU devote their 
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entire time to the trial and decision of international 
causes by judicial methods and imder a sense of judicial 
responsibility." 

The Court of Arbitral Justice is an attempt to realize 
the ideas involved in Mr. Root's instructions. It is an 
attempt to set up a real court composed of real juris- 
consults with a right to decide questions of a legal nature. 

Under the Articles of Confederation, the United States 
was without a judicial department, but it was ordained 
in the Ninth Article that Congress assembled should be 
the last resort on appeal in all disputes and differences 
arising between two or more states "concerning boimd- 
aries, jurisdiction or any other cause whatever.'' This 
authority was to be exercised in the following manner; 
the legislative or executive authority of a state in con- 
troversy with another could present a petition to Con- 
gress stating the matter in difference, and praying for 
a hearing. Thereupon Congress notified the other state 
and a day was assigned for the appearance of the parties 
by their agents, and they were then directed to appoint, 
by joint-consent, commissions or judges to constitute a 
court for hearing and determining the matter in con- 
troversy. If they could not agree, Congress was to name 
three persons out of each of the United States, or from 
the list of such persons, each party was alternately to 
strike out one, the petitioners beginning, until the number 
was reduced to thirteen. From that nimiber not less 
than seven nor more than nine names, as Congress might 
direct, were to be drawn out by lot in the presence of 
Congress. The persons whose names were so drawn, or 
any five of them, were to be the judges who were to hear 
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and finally determine the controversy. If either party 
neglected to appear on the day appointed^ without show- 
ing reasons satisfactory to Congress^ that body was to 
nominate three persons out of each state and the secre- 
tary of Congress was to strike in behalf of the absent 
party. The judgment of the court thus appointed was 
to be final and conclusive. Each state was pledged to 
carry out the award in good faith. No power was con- 
ferred upon Congress to enforce the judgment. One case 
only was actually tried and determined under the author- 
ity thus conferred. The case was that of Pennsylvania 
vs. Connecticut. The latter state had for years made 
claim to the Wyoming Valley, now the County of Luzerne, 
in Pennsylvania. The laws of Connecticut were at one 
time regularly enforced there. The courts of Connecticut 
had administered justice there. Taxes had been levied 
and collected by Connecticut. Levies from that district 
made the 24th Connecticut Regiment in the Continental 
Army. The Articles of Confederation went into effect in 
1 781 and Pennsylvania at once took advantage of the 
Ninth Article to apply to Congress for a court to decide 
upon the Connecticut claim. Congress, which then held 
its sessions in Philadelphia, granted the request and 
ordered the court to meet at Trenton in November, 1782. 
The court, after considering the matter for forty-one 
days, rendered an opinion in favor of Pennsylvania. Con- 
necticut at once acquiesced. The court had agreed in 
advance that whatever its decision might be, it was to 
assign no reasons for it. An experience based on a single 
case is not of great value. The fact that the defeated 
sovereignty acquiesced, although Congress had no power 
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given it to enforce the judgment, is without much signi- 
ficance. A state as small as Connecticut would not be 
likely to make war upon a state the size of Pennsylvania 
over such a dispute. 

There were other cases presented to Congress involv- 
ing like boimdary disputes. That of South Carolina vs. 
Georgia and that of Massachusetts vs. New York. In 
each of these cases a court was appointed, but the dis- 
pute was settled out of court. 

The Supreme Court of the United States has been 
called ''A tribunal of international justice.'' Mr. Webster 
once referred to the members of it as '^the great arbi- 
trators between contending sovereignties." 

In speaking of the comt, De Tocqueville said: ''In 
the nations of Europe the courts of justice are only called 
upon to try the controversies of private individuals; but 
the Supreme Court of the United States simmions sover- 
eign powers to its bar." The constitution gives the court 
not only jurisdiction of ''cases affecting ambassadors, 
other public ministers and consuls" but it also gives it 
jurisdiction o/er controversies between two or more 
states, and between a state or the citizens thereof and 
foreign states, citizens or subjects. 

The inefficiency of the then existing machinery for the 
administration of justice to foreigners in Egypt led to 
the establishment in that coimtry in 1876 of what have 
been known as the international courts. The Powers 
which have become parties to the arrangement included 
the United States, Great Britain, Germany, France, Aus- 
tria, Russia, Italy, Spain, Belgium, the Netherlands, 
Greece, Denmark, Portugal, Sweden and Norway. 
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The court which the Conference of 1907 proposes is 
one differing in important particulars from any court the 
world has known. 

The Hague Conference of 1907 adopted the following 
resolution: "The Conference recommends to the signa- 
tory powers the adoption of the project hereunto annexed 
of a convention for the establishment of a Court of Arbitral 
Justice and its putting in effect as soon as an accord 
shall be reached upon the choice of the judges and the 
constitution of the court." 

The report of the delegates of the United States to 
the Conference made to the Secretary of State, Mr. Root, 
in calling attention to this resolution says : 

"An analysis of the paragraph shows that the estab- 
lishment of L court is nolL expression of a mere 
wish or desire on the part of the Conference, but that it 
is a recommendation to the Powers to imdertake the 
establishment of the court. In the next place, the pro- 
ject of convention, annexed to the recommendation, is 
not to be submitted as a plan or as a model, but for adop- 
tion as the organic act of the court. Again, the con- 
vention annexed and made a part of the recommendation 
goes forth not only with the approval of the Conference 
but as a solenm act adopted by it, and finally accepting 
the convention as the organic act, the Conference recom- 
mends that the coiul be definitely and permanently 
established by the Powers as soon as they shall have 
agreed upon a method of appointing the judges, who, 
when appointed, thus constitute the court. It will be 
noted that the number of Powers necessary to establish 
the court is not stated, nor is the number of judges deter- 
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mined. It follows, therefore, that the Powers wishing 
to establish the court are free to adopt the project of 
convention, agree upon the method of choosing the 
judges, and establish the court at The Hague for the 
trial of cases submitted by the contracting Powers." 

From this official explanation of the delegates it is 
made evident that the Hague Conference understood 
that the project of convention which it submitted was 
"the organic act of the court" and not the mere sug- 
gestion of a model or of a plan subject to modification 
and amendment and out of which might subsequently 
be developed the organic act of the court. 

It is necessary, therefore, to consider the provisions 
contained in the organic act as proposed by the Confer- 
ence. That act relates to the organization of the court, 
its jurisdiction and its procedure. 

Those provisions, contained in thirty-five articles, 
show that what is proposed is a permanent Court of 
Arbitral Justice, composed of judges who are to decide 
causes by judicial methods and under a senjse of judicial 
responsibility. In this respect it differs from the so- 
called court created by the first Conference. That court 
is not abrogated by the new court but is continued in 
existence. The court of 1899 is a cowct only in name. 
It provides an arrangement for the selection of referees 
for each particular case, never consisting of the same 
persons. The court of 1907 is a real court composed of 
judges learned in the law. 

Article I provides that the court shall be "composed 
of judges representing the various judicial systems of the 
world, and capable of ensuring continuity in jurisprudence 
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of arbitration." And Article II provides "The Judicial 
Arbitration Court is composed of judges and deputy 
judges chosen from persons of the highest moral reputa- 
tion, and aU fulfilling conditions qualifying them in their 
req)ective countries to occupy high legal posts, or be 
jurists of recogmzed competence in matters of interna- 
tional law." The judges are to be appointed for a term 
of twelve years. They are to be equal in rank, and are 
to enjoy diplomatic privileges and immimities in the exer- 
cise of their functions outside their own country. They 
are to receive an annual salary of 6000 Netherland florins, 
approximately $2400. In the exercise of their duties 
during the session of |the court, they receive in addition 
the siun of 100 florins per diem, approximately $40 a 
day. They are further entitied to receive a travelling 
allowance fixed in accordance with regulations existing 
in their own country. They cannot accept from their 
own government or from that of any other power any 
remuneration for services connected with their duties in 
their capacity of members of the court. The general 
expenses of the court, including the salaries of the judges, 
are to be paid* through the international bureau, and are 
to be borne by the contracting powers. A judge is for- 
bidden to exercise his judicial functions in any case in 
which he has in any way taken part. Article VH pro- 
vides that "A judge may not exercise his judicial func- 
tions in any case in which he has, in any way whatever, 
taken part in the decision of a national tribunal, of a 
tribimal of arbitration, or of a conmiission of inquiry, or 
has figured in the suit as counsel or advocate for one 
of the parties. A judge cannot act as agent or Advocate 
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before the Judicial Arbitration Court or the Permanent 
Court of Arbitration, before a special tribunal of arbitra- 
tion, or a commission of inquiry, nor act for one of the 
parties in any capacity whatsoever so long as his appoint- 
ment lasts." The seat of the court is established at The 
Hague "and cannot be transferred," so reads Article XI, 
"imless absolutely obliged by circumstances, elsewhere." 
The delegation may choose, with the assent of the parties 
concerned, another site for its meetings, if special cir- 
cumstances render such a step necessary. The court is 
to meet in session once a year. The session is to open 
the third Wednesday in June and to last imtil all the 
business on the agenda has been transacted. Provision 
is made by which the court may be simmioned in extra- 
ordinary session and by which it need not meet in annual 
session if such meeting is imnecessary, there beii\g no 
business to come before it. 

The organic act as drawn by the Conference provides 
concerning procediue in Article XXII that " The Judi- 
cial Court of Arbitration follows the rules of procedure 
laid down in the convention for the pacific settlement of 
international disputes, except in so far as the procedure 
is laid down in the present convention," and in Article 
XXXn that the court itself draws up its own rules of 
procedure, which must be communicated to the con- 
tracting powers." In Article XXTTT it is provided that 
"The court determines what language it will itself use, 
and what languages may be used before it." In Article 
XXV it is declared that "For aU notices to be served, 
in particular on the parties, witnesses, or experts, the 
court may apply direct to the government of the state 
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on whose territory the service is to be carried out. 
The same rule applies in the case of steps being taken 
to procure evidence. The requests addressed for this 
purpose can only be rejected when the power appKed to 
considers them likely to impair its sovereign rights or its 
safety. If the request is complied with, the fees charged 
must only comprise the expenses actually incurred. The 
court is equally entitled to act through the power on 
whose territory it sits." The Articles also provide that 
decisions are to be arrived at by a majority of the judges 
present and that the judgment of the court must give 
the reasons on which it is based. It must contam the 
names of the judges taking part in it and be signed by 
the president and registrar. Each party pays its own 
costs and an equal share of the costs of the trial. The 
organic act has been most carefully drafted and con- 
tains the essential provisions which should be embodied 
in such a law. 

It is true the act as proposed provides no way by which 
the court is to enforce its judgments. Blackstone, dis- 
coursing upon municipal law, tells us that of all the 
parts of a law the most effectual is the vindicatory, and 
that the main strength and force of a law consists in the 
penalty annexed to it. To say "do this" or "avoid that," 
is, he says, but lost labor unless it is also declared that the 
consequences of non-compliance shall be thus and so. 
In the sanction or penalty of the law lies its principal 
obligation. 

The discussion of a possible international court has 
necessarily involved the question whether such a court 
can be of use unless authority is conferred upon it which 
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will enable it to enforce its judgment by an international 
police or an international military force. It has been 
argued that the nations ought to agree in establishing the 
court, that if any state or nation which submits a con- 
troversy to the court's judgment should fail to comply 
with the court's decision, aU the other nations shall put 
at the court's command so much of their military force 
as may be necessary to secure obedience to the decree. 
In not providing for such contingencies in the act which 
the Hague Conference submits we are not to conclude 
that the law is deficient in an essential or most essential 
requirement. The sanction which secures obedience to 
mimidpal law does not consist exclusively or chiefly of 
the pains and penalties imposed by the law for its viola- 
tion. The fact is that obedience to law is one of the 
highest of moral obligations. Socrates so recognized it 
and it is related of him that he made a promise with 
himself to observe the laws of his country. A commen- 
tator remarks that "this is nothing more than what 
every good man ought both to promise and perform." 
He adds, and this the governor of South Carolina needs 
to have impressed on his mind, "He ought to promise 
still further that he wiU exert all his power to compel 
others to obey them." Obedience to the law is also due 
to the compulsion of public opinion. Men obey the laws 
because they fear the disgrace which follows the repudi- 
ation of the standard of conduct prescribed by the com- 
munity for its members. The force of a law is in the 
public opinion which enacted it and keeps it on the 
statute-book. Laws cannot be enforced except in so far 
as they accord with the public opinion of the commimity 
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to which they apply. The dread of the commuxuty's 
condemnation is as certainly a deterrent influence as is 
the fear of the penalty which the law imposes upon those 
who break it. In most instances the effectiveness of the 
law is due to the respect which men entertain for public 
opinion, and the desire men have to be thought well of 
by the conmnmity in which they live. An international 
court is not therefore valueless because it is not provided 
with a sheriff and a policeman as the guarantors that its 
judgment will be enforced. If the court is to be dis- 
pensed with on that ground, we should go a step farther 
and repudiate the whole body of rules which together 
constitute international law and dismiss them as alto- 
gether worthless because they are without a sanction. 

In the very able address on the "Sanction of Inter- 
national Law" which Mr. Root deKvered in 1908 before 
the American Society of International Law, he made it 
very evident that after aU the absence of a "sanction" 
in international law was not nearly so important as many 
were inclined to suppose. The isolation of nations has 
broken down and they have ceased to be indifferent to 
the opinions which each entertains of one another in the 
conmnmity of nations. The nations most advanced in 
civilization, and they are the most powerful of states, 
well imderstand "that the laws established by civilization 
for the guidance of national conduct cannot be ignored 
with impunity." In alluding to the absence of technical 
"sanction" from international law, Mr. Root said: 

"Nevertheless, aU the foreign offices of the civilized 
world are continually discussing with each other ques- 
tions of international law, both public and private, cheer- 
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fully and hopefully marshalling facts, furnishing evidence, 
presenting arguments, and building up records, designed 
to show that the rules of international law require such 
and such things to be done or such and such things to 
be left undone. And in countless cases nations are yield- 
ing to such arguments and shaping their conduct against 
their own apparent interests in the particular cases under 
discussion, in obedience to the rules which are shown to 
be applicable. Why is it that nations are thus continu- 
ally yielding to arguments with no apparent compulsion 
behind them, and before the force of such arguments 
abandoning purposes, modifying conduct, and giving 
redress for injuries? A careful consideration of this ques- 
tion seems to lead to the conclusion that the difference 
between mimidpal and international law, in respect of 
the existence of forces compelling obedience, is more 
apparent than real, and that there are sanctions for the 
enforcement of international law no less real and estab- 
fished than thosewhich secure obedience tomimicipallaw." 

It is not believed to be necessary that any provision 
should be made whereby the Arbitral Court should smn- 
mon to its aid in the enforcement of its judgments, any 
constabulary or military power whatsoever. No provi- 
sion of this kind is to be found in the articles establishing 
either the Permanent Court, the International Prize Court, 
or the coiut of Arbitral Justice. Any nation which sub- 
mits its controversies in good faith to any one of these 
courts, agrees thereby to carry into effect with the least 
possible delay the judgments which |may be rendered. 

The United States has submitted to international arbi- 
tration a nimiber of questions which had previously been 
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decided by the Supreme Court and in at least six of them, 
the tribunal of arbitration decided them adversely to the 
opinions rendered in the Supreme Court of the United 
States (the cases on the Hiawatha 67 U. S. 638, the Circas- 
sian 69 U. S. 13s, the Springbock 72 U. S. i, the Sir William 
Peel 72 U. S. 517, the Volant 72 U. S. 179, the Science 72 
U. S. 178). In no one of these cases did the government 
hesitate to comply with the award. For one hundred 
years, the United States has been submitting its disputes to 
arbitration. We have had many such arbitrations and one 
who carefully examines the decisions rendered by the ar- 
bitral tribunals will come to the conclusion that they are 
inferior to those rendered in the Supreme Coiut of the 
United States. But not in a single iostance has the govern- 
ment failed to abide by the award. This is nothing to its 
credit. It has kept faith with the arbitrators and could 
have taken no other coiu-se save with dishonor. Other 
nations have piu^ued a like course and there is no reason 
for supposing that any different course will be pursued 
by any nation which submits a controversy to the 
Arbitral Court. 

The judgments of the Supreme Court of the United 
States in which states are concerned, are satisfied without 
the employment of force. It is believed that in the his- 
tory of the court but one instance exists in which force 
was used, and that was in 1808. The case was that of 
the sloop Active which had been condemned in 1777 by 
the Pennsylvania Admiralty Court as prize to an armed 
vessel of that state, deciding against an adverse claim 
by one Olmstead. Congress reversed the judgment and 
granted an injunction forbidding the State Marshal to 
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account to the State court for the proceeds. The injunc- 
tion was disregarded and the money was paid in 1778 to 
the State court and delivered by it to the State Treasurer, 
Rittenhouse. The claimants in 1803 obtained a personal 
judgment for this money against the personal represent- 
atives of Rittenhouse and were about to enforce it. The 
legislature of Pennsylvania thereupon passed an act deny- 
ing the jurisdiction of the Federal court and the validity 
of its judgment and directing the Governor to protect the 
representatives of Rittenhouse against any process of any 
Federal court issued against them. Whereupon the Attor- 
ney-General appfied in 1808 to the Supreme Court of 
the United States for a writ of mandamus commanding 
the judge of the District Court to enforce the judgments. 
The mandamus was awarded and the district judge issued 
his writ. When the attempt was made to serve it, the 
United States marshal found he was obstructed by the 
bayonets of an armed guard which under the Governor's 
orders had been placed around the houses of the repre- 
sentatives of Rittenhouse, and in charge of General Bright 
commanding a brigade of militia. The marshal sum- 
moned a posse comitates of two thousand men but delayed 
further action that there might be time for reflection. 
The Governor appealed to President Madison to interfere, 
who firmly refused. The State authorities gave way, the 
writ was served, and the money paid over. General 
Bright and his men were indicted, tried, convicted, and 
sentenced in the United States Circuit Court. The 
diflSculty arose in the early history of the court and was 
occasioned by a conviction that the Federal courts were 
without jurisdiction because of the Eleventh Amendment, 
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The experience of the Supreme Court in enforcing its 
decrees without a resort to force affords encouragement 
to believe that the judgments of the Court of Arbitral 
Justice will be in like manner respected by any nation 
which submits a controversy for its adjudication. It is 
true that the Supreme Court has behind it the strength 
of the nation^ and that no state is at all likely to measure 
its strength against that of the United States. On the 
other hand, no nation is to be compelled to submit its 
differences to the Arbitral Court and if it comes into the 
court with any particular question, it does so of its free 
will and accord. It cannot be supposed that having 
voluntarily taken that step it wiU decline to abide by 
the judgment pronoimced. It coidd not do so without 
covering itself with dishonor before the nations of the 
world. 

Difficulty there had been some years earlier over a 
decision rendered by the coiut in Chisholm vs. Georgia, 
2 Dallas 419. In 1792 the Supreme Coiut issued a writ 
against the State of Georgia at the suit of Chisholm, a 
citizen of South Carolina, who sought payment of a pri- 
vate claim. The writ was retiuned didy served upon 
the Governor and Attorney-General. The State made no 
appearance and judgment was rendered by default. In 
the meanwhile the legislature of Georgia passed resolu- 
tions denying the obligation of the State either to answer 
the process or to obey the judgment of the court. Later, 
after judgment was actually rendered, the legislature 
denounced the penalty of death against anyone who pre- 
simied to enforce the process within the State of Georgia. 
In this case there was no resistance to the marshal. The 
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collision was only threatened. It never came. The 
plaintiff delayed proceedings, awaiting action on the 
Eleventh Amendment which had already been proposed 
and soon was ratified by the States. Thereupon the 
Supreme Court renounced jurisdiction in any case past 
or future in which a State was sued by a citizen of another 
State, and the matter ended. 

The convention for establishing the court of Arbitral 
Justice contains no provision concerning the law to be 
applied by the coiut. The convention for the establish- 
ment of the International Prize Court provides in Article 
Vn that if the question in issue has been regulated by 
a treaty between the countries in litigation, the provision 
of this treaty should be binding upon the court. It also 
provides that "in the absence of such (treaty) provisions, 
the coiut shall apply the rules of international law. If 
no generally recognized rule exists, the court shall give 
judgment in accordance with the general principles of 
justice and equity." Russia and Japan had each objected 
at the time the convention was under discussion that 
inasmuch as the law relating to prize was not settled in 
all its details, an agreement upon the law to be applied 
should precede the establishment and operation of the 
court. After the Hague Conference adjoiuned and the 
question as to the ratification of the convention came 
before the government of Great Britain, that government 
made it known that it could not ratify unless an agree- 
ment was first reached as to certain branches of prize 
law. It proposed, therefore, an international conference 
of naval powers which should meet at London and reach 
an agreement concerning the law of prize. The Confer- 
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ence assembled in December, 1908, and adjourned the last 
of February, 1909, having agreed upon what is known 
as the Declaration of London, and which established a 
code of rules regulating the rights of neutrals and belliger- 
ents with respect to neutral conmierce. Shoidd the act 
which provides for the court of Arbitral Justice have 
made provision for the settlement in some similar fashion 
of the international law which shall be applied to the 
controversies the court is to determine? We do not regard 
such a provision as essential to the establishment of the 
court. The courts of England and of the United States 
administer justice according to the principles of the common 
law without the codification of that law, smd an interna- 
tional court can administer justice according to interna- 
tional law and international equity without waiting for the 
establishment of an international code, however desirable 
such a code may be. The development of international 
law has proceeded with a very slow step. It is still in 
a very imperfect and unsettled state. Mr. Choate told 
the New York Bar Association in 1908 that he did not 
know but that it would be a hundred years longer before 
a body of international law was developed to which all 
the nations would give their assent. To await the codi- 
fication of the law and the acceptance of it by forty-six 
nations woidd be to postpone indefinitely the establish- 
ment of the court — establish the court and the court 
through its judgments will gradually develop a recog- 
nized system of international law. Indeed Lord Justice 
Kennedy has said that that was "the most hopeful if 
not the only way" in which such a system of law would 
be gradually evolved. 
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The organic act proposed by the Conference is defec- 
tive in that it does not determine the number of the 
judges or the manner in which they are to be appointed. 
Upon these matters, the Conference could come to no 
agreement, and it was left open, the understanding being 
that some conclusion might be reached through subse- 
quent negotiations. 

The Brazilian plan, that each nation invited to The 
Hague shoidd have the right to name one of the judges, 
woidd residt, in case it were adopted, in making the court 
unwieldy. As Mr. Scott pointed out in his address at 
The Hague, forty-six judges fonn a judicial assembly, 
not a court. The Supreme Court of the United States 
consists of only nine members. The English Supreme 
Court of Judicature consists of thirty-three judges, but 
it is divided into a High Coiut of Justice and a Court 
of Appeal. In the Court of Appeal there are nine 
judges. The High Court of Justice is divided into three 
divisions. In the King's Bench division there are eight- 
een judges, in the Chancery division fifteen, and in the 
Probate division and Admiralty division only two. The 
suggestion that a court of fifteen judges is large enough 
is sound. The convention establishing the International 
Prize Court fixed the number of judges at fifteen, and 
provided that nine should constitute a quorum. Is there 
any good reason why the same provision shoidd not be 
incorporated into the convention respecting the Arbitral 
Court? 

Mr. Choate addressed the Conference on two different 
occasions concerning the selection of the judges. He 
submitted ten different propositions and urged, with 
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all the earnestness of which he was capable, the adoption 
of some one of them, even though it should be accepted 
shnply as a provisional scheme. One proposal was for 
a court of seventeen judges and that eight of the larger 
nations having a more ntmierous population and larger 
commercial and industrial interests, and therefore con- 
fronted with more frequent controversies, should have a 
constant representation in the court, while the smaller 
nations were each to have representation for a longer or 
shorter period by a system of rotation. Another pro- 
posal was for the Conference to determine by vote a 
definite number of nations who should each be authorized 
to appoint a judge for the full term of the court. Still 
another proposal was that the Conference should elect 
a prescribed nimiber of judges, each nation having an 
equal voice and casting one vote. The last of his pro- 
posals was that each signatory power should propose a 
judge and an assistant and that the list thus made should 
be submitted to each signatory power and that every 
power voting at the same time should choose from this 
list, each nation voting for fifteen judges and fifteen 
assistants, and the fifteen judges and the fifteen assistants 
who received the greatest number of votes should be 
declared elected. 

M. de Martens submitted a plan which was that each 
country designate an elector taken from the list of mem- 
bers of the Permanent Court and that these forty-five 
electors should in their turn choose fifteen judgesf who 
should constitute the coiut. 

Mr. Choate was ready to adopt any one of the ten 
plans, but the Conference could agree upon none of them. 
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Article XV req^ecting the Prize Coiirt is as follows: 

"The judges appointed by the following contracting 
powers: Germany, The United States of America, Austria- 
Hungary, France, Great Britain, Italy, Japan and Russia, 
are always summoned to sit." The judges and deputy 
judges appointed by the other contracting powers sit by 
rota as shown in the table annexed to the present con* 
vention, and their duties may be performed successively 
by the same person. The same judge may be appointed 
by several of the said powers." 

It is difficult to understand why such a provision could 
be adopted as respects the Coiut of Prize, but could not 
be accepted as respects the Arbitral Court. 

It would seem, too, that it should be entirely practi- 
cable to agree upon some uniform principle concerning 
the method by which a government entitled to appoint 
a judge to membership in the court should make the 
appointment. While the differences in the methods of 
governments make it impossible to agree upon a uni- 
fonn mode of appointment, they should not make it 
impossible to reach an agreement upon a imiform prin- 
ciple. It ought to be possible to agree that each govern- 
ment entitled to appoint a judge should make the appoint- 
ment in the same manner it appoints the judges in its 
own courts of last resort. A judge selected by the United 
States should be nominated by the President and con- 
firmed by the Senate. In England the appointment 
would be by the Crown acting on the advice of the Prime 
Minister who generally would be governed by the advice 
of the Lord Chancellor. In France the appointment 
would be made by the President, acting on the advice 
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of the Minister of Justice, In Germany it would be 
made through the Federal Coimdl and the Emperor. 

The International Court should be a world court, the 
court of aU the nations. The existence of such a court 
ought to appeal especially to the small nations because 
it would secure to them that protection against more 
powerful states which their own strength could not afford. 
Before such a coiut aU states would be equal. ''It is 
only" as James Brown Scott well said "when we leave 
the realm of law and face brute force that inequality 
appears. It is only when the sword is thrown upon the 
scales of justice that the balance tips." 

But if the small and the great states cannot agree 
upon the choice of the judges of a world court, the failiure 
to reach an imderstanding upon this essential point 
should not long deter the United States, England, Ger- 
many and the other great powers from coming to an 
agreement and establishing the coiut and putting it into 
immediate operation with the understanding that the 
other states would be admitted from time to time as 
soon as they could agree to accept the scheme as finally 
adopted. 

In an important particular, I find myself unable 
entirely to agree with the organic act as submitted by 
the Conference. Under that act the court not only has 
jurisdiction to decide questions of law, but it is also given 
concurrent jiuisdiction with the permanent coiul of 1899 
over questions other than those of a judicial nature, and 
which may be submitted by way of arbitration. It is 
also provided that a delegation of three judges is com- 
petent to settle the comprotnis referred to in Article LII 
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of the convention for the pacific settiement of interna- 
tional disputes and that it may do so in certain cases 
when the request is made only by one of the parties con- 
cerned. I have found it impossible to rid myself of the 
conviction that it would be better if the court could be 
restricted exclusively to questions of a judicial nature, 
and that all other questions should be left to the Perma- 
nent Court of 1899. I would prefer a court, like the 
Supreme Court of the United States, which shall decide 
purely legal questions on the basis of respect for law. 
All through its history our Supreme Court has endea- 
vored to confine the exercise of its powers strictiy to 
matters of a judicial character. The wisdom of its course 
has been amply justified. It would seem that there 
would also be some considerable advantage if the Inter- 
national Prize Court and the Court of Arbitral Justice 
should be merged in a single tribunal. It is difficult to 
see adequate reason for keeping them distinct. To unite 
them would increase the dignity of the court. 

Tbde Chairman: The cbair observes that at the bottom 
of the page is a note, and, sometimes, as in the L. R. A., 
the note is more important than the text. "Discussion 
will follow each paper if time permits." Doubtiess that 
seems to those not on the program far more important 
than the text. The chair is at a loss to know how it will 
be able to determine, before all the papers are read, 
whether time will permit for the discussion of any of 
them. The morning promises to be fully occupied with 
the papers, even under the twenty minute period. 

The chair therefore suggests that the papers prepared 
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be all delivered first and then, if there is time, that dis- 
cussion follow. The chair must submit that to the Soci- 
ety, and unless there is objection that course will be fol- 
lowed. If there is objection, it will be heard and determ- 
ined now. Those who have thoughts on these papers 
can note them down until after all the papers have been 
read. The Chair hears no objection, and that course 
will be followed. 

The governor of Pennsylvania has done the Society 
the honor to send a number of eminent gentlemen here 
notably the Hon. Bayard Henry, of Philadelphia, and 
others, as representatives of the state of Pennsylvania. 
Pennsylvania made an important contribution to the pro- 
gram last night; Pennsylvania makes an important con- 
tribution to the membership of the Society, and Pennsyl- 
vania will make an important contribution to the program 
this morning. The next speaker is Mr. Thomas Raebum 
White, of Philadelphia, whom we have all been following 
for years as a leader in the great cause of peace between 
the nations which this Society, in its own way, has en- 
deavored to promote. His subject is "The Immediate 
Establishment of an International Court of Arbitral Jus- 
tice." I present Mr. Thomas Raebum White. 
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« 

THE IMMEDIATE ESTABLISHMENT OF AN 

INTERNATIONAL COURT OF 

ARBITRAL JUSTICE 

THOMAS RAEBUSN WHITE 

The project to establish an international court of 
arbitral justice, recommended by the second Hague Con- 
ference, has received the approval of jurists on both 
sides of the water. Some of the considerations which 
commend it are the desirability of building up an inter- 
national common law through the decisions of a perma- 
nent judicial body; the importance of offering a means 
of securing a judicial decision, rather than a compromise 
of an international dispute, if such be the preference of 
the contending powers, and the necessity of a permanent 
tribunal which can be called upon to decide whether 
disputes are within the terms of obligatory treaties of 
arbitration, before such treaties can become of real build- 
ing force. 

There is another consideration which does not seem 
to me to have received the attention it deserves; the 
very great increase of arbitral settlements which would 
almost certainly and immediately follow the establish- 
ment of the court. Without in the least meaning to 
question the value of the existing court of arbitration, 
it is proper to refer to the well known fact that decisions 
rendered by temporary tribunals constituted from that 
court are not strictly judicial in character, but are in 
many cases the result of compromise. This is inevitable 
from the method of constructing these tribiuials. So long 
as the contending powers select an equal niunber of 



I 



I 



148 JUDICIAL SETTLEMENT 

judges for each particular controversy, there will be an 
equal number of advocates and but one judge in the 
coxirt. The fact that some members of such tribunals 
have been great enough to be real judges, notwithstanding 
the method of their appointment, is the exception which 
only proves the rule. But, as with individuals, so with 
nations, there are some disputes which do not admit of 
compromise. Such disputes will not be, and perhaps 
ought not to be, submitted to a court so constituted. 
It is surprising not that so few, but that so many, disputes 
have been submitted, and so many obligatory treaties of 
arbitrationhavebeen concluded under the existing system. 
Very few persons would be willing to submit an im- 
portant difference with another to the irrevocable decis- 
ion of one man of whose identity they were ignorant. 
If two farmers fall into a dispute over the boundary line 
of their farms, involving a controversy of a few dollars, 
it will, if submitted to the courts, be determined by the 
combined judgment of a jury and one or perhaps three 
judges, in the lower court, and, if appealed, usually by 
seven more, making a total of twenty-two men impartially 
chosen who give their best judgment to the subject. 
But the boundary disputes of great nations, involving 
millions or even hundreds of millions of dollars, can be 
submitted to no court except one, in which the decision 
will really be made by a single person, whose identity is 
at the time of the submission unknown. It is no wonder 
that nations still decline to submit all disputes without 
reservation to arbitration. I doubt if any of us would 
agree to submit all our private disputes to a similarly con- 
stituted tribunal. 
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It is improbable that further progress can be made 
in securing treaties agreeing to submit all disputes to 
arbitration, without reservation, until there is a known 
coxirt of established integrity, ability and impartiality 
by which such disputes can be decided. If such court 
had existed at the time the proposed treaties with Great 
Britain and France were imder consideration by the 
United States Senate, they would have met much less 
opposition, and we should hear less about refusing to 
submit to arbitration the pending questions concerning 
the Panama Canal. 

The imdoubted fact that the establishment of the 
proposed court would lead to a great and immediate in- 
crease in the nimiber of cases submitted to decision by 
arbitral tribunals, deserves a high place in the list of 
reasons for urging its constitution. 

These considerations and others not mentioned urge 
the establishment of the proposed court. But they 
equally demand its immediate establishment. Inter- 
national questions press for immediate solution. The 
existence of the court would be, if not a guarantee of 
international peace, a powerful factor in its maintenance. 
This is properly the next step to be taken; it should pre- 
cede any further attempts to secure treaties binding the 
contracting powers to submit all disputes to arbitra- 
tion. 

The questions which immediately confront us are 
whether it is legally possible to establish the proposed 
coxirt prior to the next Hague Conference, and, if so, 
whether the effort would not necessarily be attended 
with so much delay and meet with so many obstacles 
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that a postponement of the whole matter until the next 
Conference would be the better plan. 

First, whether it is possible to establish the court 
imder the plan proposed prior to the next Hague Confer- 
ence depends upon the correct legal construction of the 
text of the recommendation contained in the final act 
The court may be established under the terms of the 
final act whenever an agreement shall have been reached 
as to the appointment of the judges and the constitution 
of the court. The nimiber of powers which must join 
in the agreement is not stated. If all the nations partic- 
ipating in the second Hague Conference, or even a major- 
ity of them, must so agree, then it it hopeless to attempt 
anything now. On the other hand if a small minority, 
even two or three, may establish the court as recom- 
mended, then there is more than a probability that it 
could be done within the space of but a few months. 
What then does the final act provide? 

The words of the recommendation are: 

"La Conf6rence recommande aux Puissances sig- 

nataires Padoption du projet ci-annex6 de Convention 

pour Testablissement d'une Cour de Justice arbitrale, et 

sa mise en viguem: d6s qu'im accord sera intervenu sur 

le choix des juges et la constitution de la cour." 

Translated into English the above is imderstood to 
mean: 

"The conference recommends to the signatory pow- 
ers the adoption of the annexed project of a convention 
for the organization of a court of arbitral justice and its 
establishment so soon as an agreement shaU have been 
reached upon the selection of the judges and the consti- 
tution of the court." 
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That the way is open for a limited number of powers 
(even as few as two or three) to make arrangements in 
the immediate future for the establishment of this court 
at The Hague will appear from an examination of the 
text of the final act. 

The words of the recommendation above quoted do 
not indicate that an agreement by all the powers is nec- 
essary. It is addressed to all the powers represented at 
the Conference, but contemplates the establishment of 
the court ''so soon as an agreement shall have been 
reached," without specif3dng by how many powers. If 
the intention were to reqidre an agreement by all the 
powers joining in the recommendation, which means all 
participating in the Hague Conference, it would have 
been so provided. Examining other portions of the final 
act, we find that when a reference is made to all the 
powers participating in the Conference the expression 
"powers who were invited to the second peace Confer- 
ence*^ is used. It is fair to assxmie that had it been the 
intention to require the agreement of all the powers in- 
vited to the Conference the same expression would have 
been used in this instance. 

Examining the conventions formally adopted by the 
Conference we find that even in such cases no unanimous 
agreement is necessary. They bind in each instance 
only the "contracting powers," i.e., the powers who sign 
them, not necessarily all those who were represented at 
the Conference. With substantial unanimity they pro- 
vide as in article 93 of the "Convention for the Pacific 
Settlement of International Disputes," that "the non- 
signatory powers who were invited to the second Peace 
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Conference can adhere to the present convention." This 
clearly shows that it was not expected that all the nations 
represented at the Conference would sign the convention. 
But even all the signatory powers need not ratify before 
the conventions become operative. Substantially all of 
them provide, as in article 95, of the same convention: 
^'The present convention shall go into effect, as regards 
the powers that have taken part in the first deposit of 
ratification, sixty days after the date of the procis-verbal 
of deposit." It should also not be overlooked that pro- 
vision is made in the conventions that powers desiring 
to withdraw from them may do so upon giving a specified 
notice — ^this shows not only that less than aU may concur 
in establishing a convention but that some one of that 
nxmxber may withdraw and leave the convention in force 
as to the remainder. As conventions become operative 
by the ratification of less than all, and remain operative 
notwithstanding the withdrawal of a portion of that nimi- 
ber, it would be clearly unreasonable to hold that similar 
language used in the recommendation should be con- 
strued to require the agreement of all powers invited 
to the conJFerence, as to the appointment of judges, before 
any action looking toward the establishment of the coiut 
can be legally taken. 

There is internal evidence in the annexed draft of 
the convention to establish the court of arbitral justice 
that it was not expected to be adhered to by all the powers 
participating in the Hague Conference. In its opening 
article it makes reference to the '^signatory powers," an 
expression used frequentiy in the final act, and which 
refers to the powers who sign each convention, but does 
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not include all the powers that were represented at the 
Conference. 

Article 21 of the draft provides: "Access to the court 
of arbitral justice instituted by this convention is open 
to the contracting powers only." This clearly contem- 
plates the supposition that the convention will be adhered 
to by a limited number of powers, and that others, likely 
to be involved in international difficulties, will not be 
parties to it. The expression "signatory powers," in 
article 31, and "contracting powers" in article 32, are 
used in such manner as to show that the number of powers 
adhering to the convention is expected to be limited. 
Article 35 provides a means by which powers who be- 
come dissatisfied with the convention may denoimce it, 
and that thereafter it shall be operative as to the other 
contracting powers only. It is, therefore, apparent that 
the court was intended to be established through the 
cooperation of a limited number of powers, and to remain 
in force although all but few had ceased to be parties to it. 

The conduision is that there could have been no in- 
tention to require the unanimous agreement of all the 
powers participating in the second Peace Conference, in 
order that this court should be legally established at The 
Hague. 

The question then arises, how many need concur? 
Must a majority concur, or is a minority sufficient? If 
a minority, how small a minority? In the first place, it 
should be observed that a majority of the Hague Con- 
ference has no legal significance. The assembly of dele- 
gates was not a legislative body, but, in the strictest 
sense, a conference. The vote of a majority had no 
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binding force or legal effect upon the minority. As a 
majority means nothing, no reason is perceived why a 
majority must concur in the appointment of judges. 
But if not a majority, then how many nations must con- 
cur? The words themselves give no indication. "As 
soon as an agreement shall have been reached upon the 
selection of the judges and the constitution of the court," 
the Conference unanimously recommends the adoption 
of the project. " An agreement shall have been reached" 
so soon as two or more of the signatory powers have 
agreed among themselves as to a method of appointing 
the judges. Does this not fulfill the condition upon 
which the recommendation shall take effect? But, it 
may be said, the Conference could hardly have meant a 
court of arbitral justice to be established at The Hague, 
with the prestige of the Conference behind it, when only 
two or three nations had united in establishing it, or 
would have access to its deliberations. But why not? 
The Conference has imanimously approved the plan and 
agreed in recommending its adoption. If, as has been 
seen, conventions may become operative when actually 
ratified by only a small minority of powers, and may re- 
main operative, though denounced by all but two or three, 
as might well happen, what obstacle is there to a con- 
struction which brings about the same result in this case? 
It becomes dear that there is no such obstacle, especially 
when we observe that by article 35 of the draft of the 
convention establishing the court, it may be denounced 
by any nimiber of powers, and yet remain operative as 
to those powers not denouncing it. The court, by the 
express terms of the convention, might thus remain oper- 
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ative only as to two or three nations. It should be empha- 
sized that the court has been approved in all its details 
except as to the manner of selecting judges only, and 
that will affect no one except the powers which agree. 
The Conference by its recommendation has said to the 
powers signing it — " So soon as any of you shall agree on 
a method of representation in this court, satisfactory to 
yourselves, you may put it in force, being careful to pro- 
vide that contracting powers only shall have access to 
the court (article 21), and that its expenses shall be borne 
by them (article 31). 

None but the contracting powers will be really con- 
cerned in the court, except academically, and in that 
sense the other powers have already approved it. Who 
would be harmed, or would have any right to object? 
What nation could legitimately question the establish- 
ment of a project it had expressly approved, and which 
affects its rights in no manner whatever, particularly in 
view of the fact that none could doubt the competency 
of the contracting powers to establish such a court at 
The Hague, even if the Conference had made no recom- 
mendation upon the subject? In the last analysis all 
that the concurring nations would appropriate would be 
the name "Hague Court,'* and the services of a bxu-eau 
for which they pay. 

The conclusion is that the recommendation of the 
Conference rightly construed admits of the establish- 
ment at The Hague of the court described in the annexed 
convention by any number of nations who may agree 
among themselves as to a method of appointing judges 
and are willing to imdertake the necessary expense. 
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This conclusion is strengthened by an examination of 
the report to the Secretary of State of the American del- 
egation at the second Hague Conference, which contains 
language clearly indicating that it was the opinion of 
the delegation that the proposed court could be estab- 
lished by "any number" of powers. But, assuming 
this construction to be correct, the question still remains 
whether, as a practical matter, there is suflScient reason 
to hope for success to justify the United States, for exam- 
ple, in making the effort. 

The project failed of adoption because of inability to 
agree upon the method of appointing judges. This ina- 
bility to agree was due to the fact that all nations par- 
ticipating in the Conference claimed the right to be 
equally represented in the court. It was agreed, and is 
agreed, that to be a strictly judicial body the court should 
not have more than fifteen members. As fifteen can- 
not be divided by forty-six, it has seemed to follow that 
the principle of the juridical equality of states must be 
abandoned, and this view has its powerful exponents. 
It is contended that, while all nations may be equal before 
the law they should not have equal representation in 
an international court, because of differences in power 
and influence, and, therefore, in probable volimie of lit- 
igation. 

The method of appointing the judges of the interna- 
tional court of prize involved inequality of representation, 
and doubtless for this reason the recent praisworthy ef- 
forts of the United States to have this court vested with 
jurisdiction as a general court of arbitration do not seem 
to have been crowned with success. 
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Passing over the apparent impossibility of securing 
the consent of the weaker nations to inequality of repre- 
sentation, there is an objection to it, not without weight. 
Nations which had not equal representation with others 
in the court might be, and probably would be, discrimi- 
nated against, and in such case the discrimination would 
be done imder the forms of law, without any consequent 
reaction of world sentiment in favor of the weaker power, 
which is the case wherever there has been oppression 
through the exercise or threat of violence. It is by no 
means dear that a body which is to decide the rights of 
the weak, as well as the strong, ought not to be equally 
representative of both, if it is representative of either. 

This apparently impossible situation may be met by 
abandoning entirely the principle of representation, which 
is fimdamentally wrong. Nations are the litigants which 
will appear before the bar of this court; their representa- 
tives, therefore, have no place upon the bench. In order 
to have a strictly judicial body which will administer 
justice, and not reconcile differences, we should have 
judges appointed not to represent nations, but solely 
because they are suitable as to learning and ability for 
the position. They will, of course, feel an unconscious 
leaning toward their own countries, but so do mimicipal 
judges towards litigants of their acquaintance or station 
in life, or of their way of thinking in social or political 
matters. But mimicipal judges overcome such bias — 
why not judges of an international court? But they can- 
not do so imless they owe their appointment not to indi- 
vidual nations, but to a world body, which represents 
as nearly as may be the combined interests of the world. 
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This is a matter of great delicacy and much patience 
and forbearance will be needed to adjust it. But the 
problem will not defy solution, if the right principle be 
adopted. Perhaps the judges might be elected by the 
Hague Conference or appointed by the president thereof, 
subject to the approval of the Conference, or by a small 
committee appointed for the purpose. But these diffi- 
culties, while serious as applied to the appointment of 
judges of a court constituted by forty-six nations, become 
much less if they do not disappear altogether, when we 
consider the appointment of judges of a court established 
by only two or three nations. Even on the erroneous 
principle of representation, a comrt with a limited number 
of judges could be so created. If, for example, we should 
consider only England, France and the United States, 
who have recently signified their willingness to arbitrate 
all disputes, it does not seem unlikely that they could 
agree upon the appointment of three judges each, com- 
posing a court of nine, for the adjudication of such in- 
ternational difficulties as should be submitted to them 
by the three nations. A much better way of appointing 
the nine judges would be for them to be named by some 
international body which would apply a better standard 
of choice to the names under consideration, and the 
judges in such case would be less inclined to become advo- 
cates of their own nation's interests; but even if the prin- 
ciple of representation in the court should be retained, 
the difficulty encountered by forty-six nations does not 
exist when it is proposed to establish the court by fifteen 
or less. 

It may be objected that complications would arise if 
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Other nations later desired to join in the constitution of 
the court, and have access thereto. Such compKcations 
would take care of themselves. Let the court once be 
established, even though by a limited number of nations 
only, and its value will soon become so thoroughly dem- 
onstrated that no voice will be heard to decree its dissolu- 
tion because of any difficulty in the appointment of 
judges. 

On the other hand, if the matter be postponed imtil 
the meeting of the third Hague Peace Conference, there 
is no certainty that the members of that Conference 
could agree upon a method of appointing judges, and the 
probability is very great that they could not. If they 
did not so agree, there is no assurance that they would 
again adopt such recommendation as now exists, per- 
mitting the establishment of an international court 
through the concurrence of a limited nxmiber of powers. 
There is, therefore, grave danger that if the court is not 
established now and given an opportimity to demon- 
strate its usefulness prior to the third Hague Peace 
Conference, the golden opportunity will pass, not to re- 
turn within any definite period of time. 

It may be said that the creation of such a court at 
this jimcture would be of little value, because it would 
have no jurisdiction. Even if this were true, it would 
not be a legitimate objection; but it is not true. There 
are many old cases, covered with the dust of years, re- 
posing in the foreign offices of every coimtry in Europe 
and of our own state department, which the parties con- 
cerned would be glad to have decided no matter how, so 
long as they were decided without sacrifice of dignity or 
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honor. There could be no better material for the new 
court to work upon at first than this. Any new judicial 
body must have time to find itself; it must work out its 
rules of practice and procedure; it must reconcile the 
views of its various members, many of whom in this 
instance would have been educated in different systems 
of law, and there could be no better way in which the 
court could become an organized working body than by 
applying itself to the decision of questions of fact and law 
of the character I have mentioned. Of course the im- 
portant questions would not come immediately, imless by 
accident, but there can be no doubt that as decision fol- 
lowed decision ; as the rights of litigants were more carefully 
defined and fixed; as the manner in which the court ap- 
proached its work was better imderstood; as the judicial 
character of its degrees was recognized, questions affect- 
ing the honor and vital interests of nations would not be 
withheld from it. 

Both the President and the President-elect of the 
United States are happily in full accord with the aims 
and purposes of this Society. It is, therefore, appropriate 
that this organization should call their attention to the 
unexampled opportunity which is open to immediately 
establish an institution which will certainly be of great 
and lasting benefit to mankind, and perhaps in the course 
of years may become almost a guarantee of peace among 
the nations, by proving a means whereby even questions 
affecting national honor may be decided in the judicial 
chamber, rather than upon the field of battle. 

The Chairman: The next speaker on the program is 
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Mr. William C. Dennis, of Washington, D. C, who has 
done honorable service in the Department of State and 
as a representative of our government in international 
matters of importance, and who is now practising law 
in this city. I present Mr. Dennis. 

THE NECESSITY FOR AN INTERNATIONAL 
CODE OF ARBITRAL PROCEDURE 

WILLIAM CULLEN DENNIS 

The final act of the second Hague Conference "rec- 
ommends to the parties the assembling of a third Peace 
Conference, which might be held within a period cor- 
responding to that which has elapsed since the preceeding 
conference" and recommends the appointment of a "pre- 
paratory conunittee" which (in the language of the final 
act), shall be "charged by the governments with the 
task of collecting the various proposals to be submitted 
to the conference, and of ascertaining what subjects are 
ripe for embodiment in an international regulation," and 
of preparing a program for the conference and a plan for 
it organization and procedure. This recommendation, in 
the absence of some catastrophe, such, for instance, as 
the outbreak of a great European war, means the meeting 
of the third Hague Conference sometime in 191 5> or 
thereabouts, and already many of the great nations of 
the world, among them the United States, have appointed 
their members on the preparatory committee. It is a 
pleasure to note, in passing, that the chairman of the 
American representatives on this committee, Mr. J. R. 
Clark, is a member of our society. 
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One of the most important, if not the most important, 
duties of this committee, as we have seen, is the duty of 
'' ascertaining what subjects are ripe for embodiment in 
an international regulation" in other words, what por- 
tion of international law is now ripe for codification in 
the form of a convention to be adopted at The Hague. 
Ever since the days of the adoption of the Code Napoleon 
and of the beginning of Bentham's agitation for similar 
legislation in Great Britain, there has been a lively con- 
troversy as to the merits of codification in the abstract 
and a still livelier controversy as to the merits of any 
particular project of codification which has been sug- 
gested. As Professor Beale has pointed out, the early 
codifiers appear to have had two main purposes: first, 
the imification, and second, the simplification of the law. 
Codification, where adopted, appears to have succeeded 
m bringing about uniformity. For instance, in France 
and the other countries where it was adopted, the Code 
Napoleon was no respector of persons or places. It made 
one law for aU classes in all parts of the Empire; and 
hence, undoubtedly, its popularity and permanency. As 
regards the other purpose, however, the simplification of 
the law, little has been accomplished. Bentham's idea 
was a law which should be so plain that not only he who 
runs may read, but he who reads may straightway under- 
stand without consulting his attorney; a law designed to 
so diminish litigation as to render unnecessary Jack 
Cade's somewhat harsher proposal, to hang aU lawyers. 
This ideal has, of course, failed of realization. Professor 
Beale presents some interesting statistics to show that 
France and CaUfomia, with codes, have more litigation 
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than England and Massachusetts without them; and 
judge-made law (and, incidentally, lawyers,) are as prev- 
alent in the former as in the latter jurisdictions. In 
the unification of mimicipal law the codifiers have largely 
succeeded; in its simplification they have largely failed. 

The real strength of the argmnent for the codifica- 
tion of international law in general appears to rest largely 
on the proposition that it is precisely unification that 
the law of nations needs. Just as it was desirable to 
harmonize and imify the laws of the conmiunes of France 
one hundred years ago, as applied to the individual, it 
has become desirable, as fast as practicable, to harmonize 
and imify the various national conceptions of the law 
governing the conduct of nations toward one another, 
which we call "international law" and we have the experi- 
ence of the past to show us that unification can be brought 
about through a code. 

The mufication of the law may, however, be purchased 
at too high a price. It is better that some things should 
not be settled until they can be settled right. And, in 
determining "what subjects are ripe for embodiment in 
an international regulation,'' i.e., what topics of inter- 
national law should be codified, the preparatory commit- 
tee in each coimtry will be compelled to decide, as to 
each subject not only whether or not it is possible to 
reach an agreement with respect to the subject in question 
in an international assembly in which a small minority 
has, in practice an absolute veto power, but ako whether 
or not such an agreement, even if reached, would not 
be purchased at too great a cost, either to the country 
which it represents or to the proper development of 
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international law in general. It is submitted that, in the 
case of most of the more important topics of substantive 
international law, the various preparatory committees 
will be obliged, for one or the other reason, to conclude 
that at present the time is not ripe for codification. But 
it is believed that there is one great branch of adjective 
international law, the matter of arbitral procedure, for 
which the time for codification is not only due but past 
due, and where codification has indeed become necessary 
in the best interest of the development of substantive 
international law. 

So long as the great fundamental principles of pro- 
cedure are kept in view, i.e., those which secure to all 
parties concerned in an arbitration, at some time and 
in some way, an adequate hearing — ^principles which are 
foimd in the municipal law of every civilized coimtry, 
it really makes comparatively little difference what par- 
ticular methods of procedure are adopted. Here is a 
matter as to which it is not reasonable to suppose that 
uniformity will be seciired by the surrender of any impor- 
tant right or principle by any nation. Here is a topic of 
the law which it is much more important to have settled 
than to have settled in any particular way. 

Moreover, it is believed that however it may be in 
the case of substantive law, matters of international pro- 
cedure, owing to the pecular nature of the drcxmistances, 
are more likely to be settled right by the Hague Confer- 
ence than if they are settled from time to time by the 
rulings of the court itself. Not only does the Hague 
Court lack the continuity which it ought to have in order 
to build up satisfactory rules of practice, but points of 
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practice are too often settled either by agreement of the 
agents or by the president of the tribunal in camera^ 
sometimes without any opportunity at all for argument, 
and, often, after a merely informal discussion — a practice 
which I venture to think, with aU deference is imfortxmate. 
Moreover, even if there is argument, the court does not 
generally get the benefit of the same kind of a presenta- 
tion of the various viewpoints that it gets in matters of 
substantive law. The agents and counsel are, of course 
primarily desirous to safeguard the interests they repre- 
sent, and they are not ordinarily disposed to battle for 
what they conceive to be the right rule of practice when 
there is danger that they may, by so doing, seem to em- 
barrass the court and, possibly, prejudice the interests 
confided to them. They are prone to compromise and 
defer to the convenience of the court and of the other 
party as regards all matters of procedure unless they 
appear likely to afifect in a material way the particular 
case in hand. All this is unfavorable to the growth of 
a good code of procedure, whereas no diflSculty is per- 
ceived in creating such a code at the next Hague Confer- 
ence. 

So far little of importance has been done in the matter 
of settling procedure in international arbitration. Per- 
haps nothing illustrates more aptly the present chaotic 
conditions of practice and procedure in international 
arbitration than the difference of opinion which prevails 
with respect to the functions of the documents constitut- 
ing the pleadings. What should be the nature of the 
"cases, coimtercases, and if necessary, of replies" pro- 
vided for by the Hague convention? And, especially, 
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what should be the function of these pleadmgs when pro- 
vision is made for either oral or written argument? 

According to the practice of the United States, at 
least in recent years, the case and counter-case are to be 
regarded more or less as true pleadings, although ex- 
panded so as to give a complete, although succinct, state- 
ment of the facts relied on to establish the various con- 
tentions of the respective parties. The case states the 
facts as persuasively as possible, ordinarily in narrative 
form, points out the conclusions which it is conceived 
should be drawn from these facts, and is accompanied 
by documentary evidence which is relied upon to support 
the facts therein related, by way of appendix. The 
coimter-case performs a similar function as regards the 
facts relied upon in answer to the case of the other party. 
But when, as in perhaps the majority of instances, case 
and counter-case are to be followed with either written 
or oral Mgument, or perhaps by both, it has not been the 
American practice to argue, or even to any considerable 
extent to marshal the law or the facts in the case or 
counter-case. 

Continental and Latin-American practice, in which 
even the British occasionally join, is otherwise. The 
case and counter-case are made use of for argument as 
well as statement. The continental method has the 
practical advantage when opposed to the American 
method that under it the members of the tribunal take 
their places upon the bench fully acquainted with the 
strength of the side employing it, while the strength of 
the other side is as yet undeveloped. In other words, 
the continental method secures the first favorable impres- 
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sion with the tribunal, which, as everyone knows, may 
be lasting. On the other hand it has the practical dis- 
advantage at aU times, that it is likely to result in the 
wasting of a great deal of ammunition in establishing 
contentions which are conceded and attacking positions 
which are undefended, and may result in compelling those 
who follow it to change their position during the coiurse 
of the argument. It is submitted that the American 
method is more in accordance with the provisions of the 
protocol when these call for a case, counter-case and argu- 
ment, and is more conducive to a logical and orderly 
presentation of the questions at issue. 

But in any event, it seems highly desirable that some 
definite understanding should be reached as to just what 
is the fimction of the "case" and " countercase" the 
^^memoire^' and ^^cantretnemoire*^ of the Hague Con- 
ventions. 

Chapter III of the Hague Conventions of 1907 which 
is entitled "Arbitral Procedure" consists of thirty-five 
articles, occup3dng about four octavo pages, but about 
half of these articles, on examination, wiU be found really 
not to relate to arbitral procedure in the strict sense of 
the word, but to refer to such related topics as the method 
of the constitution of the tribimal, the jurisdiction of 
the court as regards framing the compromis of arbitration, 
and so forth. And the articles which do relate to pro- 
cedure wiU, upon examination, generally be found to re- 
late to purely formal matters, rarely of any great prac- 
tical importance, such as changing the place of meeting 
of the tribunal, the method of recording the proceedings, 
etc., or else to contain generalities more or less glittering, 
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suchy for instance, as that contained in article 70, which 
secures to the agent and counsel for the parties to right 
"to present orally to the tribunal aU the arguments they 
may consider expedient in the defense of their case.'' 
When it comes to the really vital matters of procedure 
the Hague Convention chapter has nothing more definite 
to offer than article 74, which reads: 

"The tribunal is entitled to issue rules of procedure 
for the conduct of the case, to decide the forms, order, 
and time in which each party must conclude its arguments, 
and to arrange aU the formalities required for dealing 
with the evidence." 

It will be observed that this article, unless controlled 
by specific provisions in the protocol of submission, prac- 
tically remits the parties as regards aU matters of pro- 
cedure to the discretion of the court. 

It is true that a prior article, no. 52, provides for the 
signing, in each case, of a special compromis of arbitra- 
tion, in which the issues in the arbitrations are to be 
defined and the dates and order of pleadings stipulated. 
The compromis may also specify the language to be used 
by the tribunal and contain such further stipulations as 
the parties are agreed upon. Theoretically, therefore, 
there is nothing to prevent the parties to each arbitration 
from inserting in the compromis a sufficiently detailed 
code of procedure : practically, of course, this is impossi- 
ble. Every word in the terms of an arbitral compromis 
is carefully scrutinized by both sides. Each is seeking 
to secure terms which will be favorable to the presentation 
of its case and to prevent the other party from securing 
any undue advantage through the wording of the com^ 
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promts. Very frequently, although the question to be 
arbitrated may have been under discussion for years, 
the terms of the compromis of arbitration are agreed upon 
in great haste, and, sometimes, as for instance in the case 
of the Casablanca compromise imder circumstances of 
great international stress, when there is imminent danger 
of war. Under these circumstances it is idle to expect 
that any particular attention will be given to matters 
of procedure. The shorter the terms of the instrument 
the better chance there is to secure an agreement. The 
inevitable disposition of both parties is to secure an agree- 
ment of some sort, generally brief, often vague in terms, 
which will put the matter in train for arbitration, and 
then to turn the whole matter over to the court, with, 
perhaps, a paragraph incorporating Chapter III of the 
Hague Convention on Procedure, so far as applicable, 
which, as we have seen, is to aU intents and purposes 
simply appealing to the imcontroUed discretion of the 
tribunal. 

It is submitted that this is a very unfortunate prac- 
tice. As a result, when the parties actually face one 
another across the counsel-table at The Hague, every- 
thing is chaotic so far as procedure is concemed. About 
the only thing that can be counted upon with reasonable 
certainty is that the president of the tribimal will open 
the proceedings with a hopeful and inspiring address on 
the future of arbitration, direct the secretary-general to 
annoimce the names of the agents and coimsel of the 
parties, and adjourn the meeting. Then there will begin, 
(if they have not already begun before the first formal 
session), a series of conferences in camera between the 
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tribunal and the parties with a view to working out some 
sort of a practical scheme of procedure for the court. 

Perhaps the first question that may arise is the ques- 
tion as to who is the plaintiff in the arbitral proceedings. 
It might be thought that this ought to have been deter- 
mined at some earlier stage of the proceedings, but, very 
frequently, it has not been formally so determined, even 
in cases in which there can be no possible doubt as to 
which of the parties is really the plaintiff imder any sane 
S3rstem of law. An examination of the protocols under 
which the various cases have been submitted to the 
Hague court shows that in only one case, the first case 
submitted, the Pious Fimd case, has the protocol, by 
providing for a memorial to be filed first by one side, to 
be followed, after a stated interval by an answer on the 
other, appeared clearly to recognize that one party was 
plaintiff and the other defendant. In all the other cases 
it was provided that the pleadings, i.e.^ the cases, counter- 
cases, arguments, etc., should be filed simultaneously, 
although in certain cases, as, for instance, the Orinoco 
Steamship case, the court has formally recognized during 
the course of the proceedings that one party was plaintiff 
and the other defendant. 

One of the most interesting instances of the difference 
of opinion which can arise with respect to who is the 
plaintiff, after the parties reach The Hague, is furn- 
ished by the Venezuela Preferential case, where the pro- 
tocol merely provided for reference of the daim of the 
blockading powers to preferential treatment to the Hague 
tribimal and fixed the date on which the tribunal should 
meet, without making any provision with respect to the 
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filing of the cases, counter-cases and arguments. On the 
meeting of the tribunal differences of opinion imme- 
diately arose as to matters of procedure, and, particularly, 
as to which were the parties plaintiff. A number of non- 
blockading Powers took the groimd that, inasmuch as 
the blockading Powers were claiming "a real privilege 
contrary to the general law" they were plaintiffs, and 
should be called upon in the first place to make a state- 
ment of the groimds of their claim, which should be sub- 
sequently answered by the non-blockading powers. To 
which Mr. Cohen, for Great Britain, responded on behalf 
of the blockading powers that '^In this case no one party 
was plaintiff more than another." And he urged that 
^'according to uniform precedent in cases of this kind" 
the cases, counter-cases, etc, should be exchanged simul- 
taneously. Mr. Bimz, for Germany, supported Mr. 
Cohen's argument for simultaneous pleadings, but he 
added that ^^his government considered that the block- 
ading powers were undoubtedly defendants in this case, 
as being in the possession of the seciuities." 

Here we have the representatives of Belgium, France, 
The Netherlands, Spain, Sweden and Norway claiming 
that the blockading Powers, Great Britain, Germany and 
Italy, were plaintiffs, the representative of Great Britain 
maintaining that no one party was plaintiff more than 
another, and the representative of Germany claiming that 
the blockading powers were defendants. The court, in 
the next session, without deciding which countries were 
plaintiffs or defendants, directed the simultaneous filing 
of pleadings. 

It is recognized that this matter of determining who 
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is the plaintiff in an international proceeding touches 
certain fundamental problems growing out of the nature 
of sovereign states and their relations to one another, 
and that it may not be possible, at this stage of the devel- 
opment of international arbitration to frame a code which 
will satisfactorily determine who is the plaintiff in every 
international litigation. It is believed, however, that it 
would be possible to lay down certain general principles 
which should properly control, where applicable, in the 
absence of any agreement to the contrary in the arbitral 
compromiSj and that these general principles would sat- 
isfactorily dispose of the great majority of cases. 

Even in cases where the code was not applicable as de- 
termining plaintiff or defendant provision could be made 
for some simple and certain method of fixing the incidents 
of procedure normally dependent upon the question as to 
who is the plaintiff in the case, such, for instance, as the 
order of oral argument. As it is the whole matter as to 
the order of oral debate is still imdetermined, although 
it was almost the first question which arose when the 
Hague tribunal first met to decide the Pious Fimd case. 
In that case the pleadings for aU practical purposes recog- 
nized the United States as plaintiff. The court decided 
that the United States should open the argument, using 
as many counsel as was desired; that, thereafter, each 
side should be heard in turn once more by one counsel. 
A subsequent modification of this ruling permitted two 
coimsel on each side to be heard in the final argument. 
It will be observed that this arrangement gave the plain- 
tiff the opening and the defendant the closing argument 
contrary to the general American practice. 
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In the second case, the Venezuela Preferential, in 
which eleven nations appeared at the bar of the court, 
in two groups, the court as above noted, did not differen- 
tiate between plaintiffs and defendants, but called upon 
the representatives of the parties in the alphabetical 
order of the countries which they represented. The 
court heard as many counsel as desired to speak in the 
opening argument, but each nation was limited to one 
speaker in the reply. In the Japanese House Tax case and 
in the recent Canevaro case there were no oral arguments; 
in the Mascat case only one side desired to be heard 
orally; in the North Atlantic Coast Fisheries case the 
speakers as well as the sides alternated, but this appears 
to have been by agreement of the two agents. In the 
Casablanca and Savarkar cases the two parties alter- 
nated, but each side was represented only by an agent. 
In the Orinoco Steamship case the court issued an order 
as to oral argument substantially similar to that in the 
Pious Fund case. 

It is submitted, therefore, that there is as yet no well 
defined rule as to the order of oral argument before the 
Hague court. If there be any rule of practice deducible 
from the cases it would seem to be that once it is determined 
in some way who is to open, that side shall be permitted 
to open fuUy by as many counsel as it may desire to use, 
the other side then to reply in like manner, with a closing 
speech on each side in the same order, i.e., imder this 
arrangement, the side which opens does not close the 
argument. 

The three points so far dealt with, namely, the scope 
of the case, and counter-case, the question of determining 
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who is plaintiff and the order of sp>eaking, are illustrations 
of the many elementary, yet fundamental matters relat- 
ing to practice and procedure with regard to which the 
Hague Conventions make no provision. It may be 
worth while to mention two other very practical matters 
which are touched on in the Hague Conventions, but as 
to which a satisfactory practice has not yet been estab- 
lished. 

Articles 71 and 72 of the Hague Conventions secure 
respectively the right of agents and counsel to "raise 
objections and points" and the reciprocal right of the 
members of the tribimal to interrogate agents and counsel. 
Both these rights might seem self-evident, even if not 
expressly recognized. Article 71 reads as follows: 

"They [the agents and counsel] are entitled to raise 
objections and points. The decisions of the tribunal on 
these points are final and cannot form the subject of any 
subsequent discussion." 

It would seem that the right to raise objections and 
points, coupled with the prohibition of subsequent dis- 
cussion of the decisions of the tribimal on these points 
would imply the right to make timely argument in support 
of an objection so raised before the interlocutory decision 
was handed down, especially in connection with the very 
sweeping right secured to agents and counsel by article 
70, already referred to, " to present orally to the tribunal 
all the arguments they may consider expedient in de- 
fense of their case." 

Yet, in a recent case, an interlocutory motion having 
been made, no opportunity was given to argue the motion 
until the agent who made it obtained the floor in regular 



DENNIS 175 

order to make his argument upon the merits. By that 
time it was too late to have given the relief asked for in 
the interlocutory motion, at least to its fullest extent, 
even if the court had been so minded. As it was ,the 
court did not notice the interlocutory motion in any way 
after it was argued. The practical difficulties and embar- 
rassments imder which the court labored in this case are 
fully recognized, and it is not intended to siiggest that 
the court failed to do substantial justice with respect to 
the subject of the motion, but it is submitted, in no spirit 
of captious criticism, that the time has now come when in 
matters of procedure as well as with respect to the merits 
of each case we should have come with arrangement and 
compromise and have clear-cut rulings upon points of 
practice as they are presented. And it is therefore sug- 
gested that if the court in this case correctly interpreted 
article 71 of the Hague convention, this article needs 
to be so amended as to seciire to agents and coimsel the 
right to make interlocutory motions at appropriate times, 
to have a reasonable opportunity to be heard thereon in 
open court and to have a timely ruling upon the point as 
raised. 

Article 72 reads as follows: "The members of the tri- 
bunal are entitled to put questions to the agents and 
counsel of the parties, and to ask them for explanations 
on doubtful points. Neither the questions put nor the 
remarks made by members of the tribunal in the course 
of the discussion can be regarded as an expression of 
opinion by the tribunal in general, or by its members in 
particular." 

Certainly there can be no question of the profit to 
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be derived from free and informal colloquies between the 
court and counsel. Every intelligent counsel welcomes 
any reasonable inquiry from the bench, because it shows 
him the bent of the court's mind and gives him a fair 
opportunity to meet the diflSculties which present them- 
selves to the Court. On the other hand counsel have a 
right, which reasonable judges ought to be very careful 
to respect, to present their case in their own way without 
untimely or purposeless interruption. This right seems 
to be impliedly recognized in article 70 of the Hague con- 
ventions. In practice, however, it sometimes appears not 
to be sufficiently regarded. 

This would seem to be too delicate a matter to attempt 
to regulate by express provision. But, again in no spirit 
of captious criticism, it is submitted that it is very desir- 
able that the subject should be brought up and discussed 
in gatherings of this nature, with a view to the formation 
of such a professional opinion among those likely to be 
participants, either on the bench or at the bar, in inter- 
national litigation, as shall make for a sane and reasonable 
practice, which shall seciire the benefits of the Socratic 
method without depriving agents and coimsel of an oppor- 
tunity, at some stage of the proceedings, to present their 
case in their own way. 

As has been said the matters of procedure herein 
treated are elementary, but they are those which arise 
in almost every case brought before an international 
tribunal, and they ought to be settled once for all by 
some dejfinite rule, so that they should no longer trouble 
court and counsel. No attempt has been made in this 
paper to refer to more serious and more contentious mat- 
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ters of arbitral procedure, such as the law of evidence and 
the question of some adequate provision for reciprocal dis- 
covery, etc., matters as to which the Hague conventions 
are whoUy silent and which have received but scanty 
treatment in the various compromis of arbitration. But 
it is believed that enough has been said to illustrate the 
thesis which it is desired to present for consideration, 
which is, that whatever other subjects the preparatory 
committee for the next Hague Conference may deem 
"ripe for embodiment in an international regulation" 
there is one branch of international law which is ripe for 
codification and which should be so reported to the Con- 
ference by the preparatory committee, namely the law 
of international arbitral procediure. 

The Chairman : The next paper to be read is that of 
Professor Paid S. Reinsch, of the University of Wiscon- 
sin. The title of his paper is " The Responsibility of States 
for Wrongful Acts." I present Professor Reinsch. 



THE RESPONSIBn.ITY OF STATES FOR 

WRONGFUL ACTS 

PAUL S. REINSCH 

There is a certain apparent antinomy in the idea of 
holding a sovereign state liable for a tort, as in domestic 
law the old principle still holds that "the state can do no 
wrong." From the point of view of the citizen the state 
ought to be and is the most complete embodiment of 
what is right and just. Therefore it may seem to comport 
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but little with our sense of the dignity of a sovereign 
power to have it called to account for torts committed 
by itself or its agents, and it is interesting to inquire how 
far our ideas of tort liability, derived from the municipal 
law, are applicable to situations in which the actions 
of sovereign states are involved. 

There is indeed nothing in international law correspond- 
ing to the law of crimes. When we speak of a political 
crime, we are expressing ourselves not entirely by way of 
metaphor; in using such an expression we have in mind 
a conscious act of public authority which conflicts with 
a generaUy recognized principle of morals. But these 
considerations are confined entirely to the field of political 
action; international law has not yet proceeded to a point 
where it would attempt by sanction of pain and pimish- 
ment to deter states from criminal action and to summon 
them to the bar of justice, there to plead upon an indict- 
ment framed by an international grand jiuy. 

If the concept of criminal liability is still absent in 
international law, may we say that the idea of liability 
for tort has been clearly developed? How strongly may 
the analogy between miinidpal and international law be 
pressed in this matter? 

It is indeed conceivable that a state may be actuated 
in its conscious policy by iU will against some other state 
or nation and may thus deliberately order the commis- 
sion of an act prejudicial to that other state. At this 
point however we must distinguish. When a state in 
the plenitude of its public authority deliberately decides 
upon an act of this nature it is virtually throwing down 
the gaimtlet of war. Not only therefore does an act of 
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this kind elude the ordinaxy tests of legal liability and 
enter into the field of political action, but, on the other 
hand, even in taking such action, a responsible state will 
not care to make the momentous decision without feeling 
that it is supported by international right and precedent. 
It may take such injurious action by way of protest 
against a wrong, as in a case of reprisal; or it may feel 
that all other means of establishing its rightful position 
have been exhausted, and therefore take recourse to 
what is virtually an act of war. Aside from a situation 
of this nature it is hardly conceivable that a state should 
by its own deliberate act plan to injure another. Certain 
torts such as slander and libel cotild hardly be conceived 
of as proceeding from a sovereign power, although indeed 
officials of governments do at times use expressions that 
are resented in other states. 

While, therefore, it is possible that a state might, out 
of mere ill-feeling, or by criminal negligence, injure 
another, it is more important for us to consider what 
states are actually accustomed to do than what they con- 
ceivably might do under very imusual dromistances. 
Now, as a matter of fact, responsible governments desire 
in all their actions to have the warrant of law and pre- 
cedent. It would be diffictilt to enumerate many cases 
in which it could be shown that a state had consciously 
and deliberately plotted to do harm to another state 
against law and justice, except for the causes indicated 
above. But a state is a public corporation in the execu- 
tion of whose business many agents and officials are 
engaged. As these are but men they are apt at times to 
be actuated by imdue motives, or, through negligence in 
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the performance of their duties, to cause injury to the 
interests of some other state or its citizens. Moreover 
it is fair to expect of a sovereign state, considering its 
authority, that it shotild maintain such conditions within 
its dominions that persons of whatever nationality who 
rightfully enter may live there in peace and safety. It 
is in connection with these responsibilities and relations 
of a sovereign state that claims for indemnity most fre- 
quently arise. In order that intercourse between the 
nations of a civilized world may continue to their mutual 
benefit, in order that the common interests of humanity 
may be developed, it is necessary that states shotild 
assume as a part of the responsibilities, and as a return for 
the advantages, of membership in the international fam- 
ily of nations a definite legal liability which other states 
may rely upon when their interests are imduly interfered 
with by the acts of officials or subjects. This is fully 
recognized in international law and practice. Accord- 
ingly not only do states arrange their laws, decrees and 
ordinances in conformity with established principles of 
international law, but if it happen that through the 
administrative action of one state another feels itself 
prejudiced in its legal rights the matter is taken up dip- 
lomatically and eventually may be submitted to a court 
of arbitration, being all the time dealt with upon the 
basis of legal principle. 

It must be noted however that in the vast majority 
of such cases there is no imputation of tortious intent. 
The situation is treated as if it were, as it usually is, the 
restilt of a difference in the interpretation of rights. 
Indeed in most cases there is no controversy at all but 
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a joint eflfort to determine by what principle of law the 
situation ought to be governed. It is therefore customary 
to urge claims against states upon a basis that implies 
contractual, or quasi-contractual, rather than tort, lia- 
bility. Comity requires, as does self-respect, that a 
nation be given credit for desiring to act justly and within 
the sphere of its legal rights; and that, therefore, differ- 
ences of opinion concerning the full contents of a legal 
liability are the basis of discussion, rather than the impu- 
tation of a wrongftil intent and malevolent action. The 
attitude of a claimant state in such cases takes this form : 
the responsibilities and liabilities freely entered into by a 
civilized state, — such as the duties of neutrality, as- 
siuned by the proclamation of neutrality, the responsibil- 
ity for the safety of persons within the national dominions, 
assumed by treaties of commerce which allow the entry 
of such foreign subjects, and so on, — are made the basis 
of the claims. This is not to say that a state may not 
have a just claim against another for injiuy to interests 
and rights guaranteed imder general international law in 
the absence of specific treaties, but even in such cases 
most generally the liability is based upon quasi-contract- 
ual obligations deduced from the very membership of a 
state in the family of nations. 

Some of the most famous cases of arbitration, though 
involving acts considered wrongful, were nevertheless in 
the negotiations given a quasi-contractual form. This 
was true even of the Alabama arbitration which rested 
upon a preliminary formal imderstanding as to the prin- 
ciples of law which both governments were to consider 
as applicable to the situation. It wotild be hdpfxil in 
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the development of regular recourse to arbitration if 
the public rid itself of the conception that arbitration 
necessarily involves a suit or action at law of a complain- 
ant against a defendant; or that it may even have some 
of the features of a criminal case in which a culprit is 
called to defend himself at the bar of justice. As a 
matter of fact, arbitrations as hitherto practised have 
mainly had two f imctions : either to determine a state of 
facts when the principles of law were fully agreed upon 
between the parties, or to solve a diversity of opinion as 
to the principled of law to be applied in a given situation. 
It would be difficult to find any cases where one of the 
parties proceeded against the other in the spirit of an 
angered suitor seeking satisfaction for injured feelings in 
an action at law. 

The goal to be aimed at in the present development 
of arbitration is that nations shotild look upon the inter- 
national coiui:s much in the same way as they now view 
the national courts of claims, as organs usefid in expedit- 
ing the normal work in the administrative activities of 
a state. It is to the interest of all states that their rights 
and those of their citizens should be mutually respected 
and effectively protected, upon the basis of law. As a 
corollary it is of course important that states should so 
arrange their internal law and administration that they 
may not find any difficulty in themselves enforcing the 
responsibility, which they have toward other nations, 
upon their own citizens and subjects. On oiu: part it is 
therefore highly desirable that there should be speedily 
enacted a provision in our law, repeatedly recommended 
by presidents of the United States, which woxild give to 



DISCUSSION 183 

the federal courts jurisdiction in cases where rights under 
treaties or international law have been infringed by the 
action of private persons. 

The Chairman: Gentlemen, there is ample time left 
for the discussion of papers. It is just a few minutes 
after noon, and the customary Washington luncheon hour 
is still some distance off. I am very sure we woidd all be 
glad to bear from those who are not on the program, but 
who have ideas upon the subjects which have been pre- 
sented, or who desire to make comments upon particular 
statements and opinions. For the benefit of the sten- 
ographer I will ask everyone who rises to state his name 
distinctly, whether the chair has the honor of knowing 
the person rising or not. I would also suggest that no 
one occupy more than three minutes; that that be the 
limit, but, as the Supreme Coiurt says to you when you 
appear before it, "You are not obliged to occupy the 
entire time allotted." The chair will recognize everyone 
who desires to speak on the subjects before the meeting. 

M&. Robert L. Stout: I am commissioned here by 
the governor of Kentucky and I desire to ask a few ques- 
tions. I hope those questions will not be taken as my 
Kentucky colored friend took one propoimded to him 
a few days before Thanksgiving. He had a fine large 
turkey; he was met by a well-dressed gentleman of color 
who said to this not so well-dressed colored brother, 
"Where did you get that turkey?" My Kentucky friend 
said, "Where are you from nigger, anyhow?" The other 
one replied, "I am from Ohio." "I thought so," said 
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the first one, "no Kentucky gentleman ever asked 
another Kentucky gentleman where he got his turkey." 

I do not want to be guilty of that discourtesy, but 
I woxild like to ask some of you gentlemen whether the 
objects of the Association are merely academic and theo- 
retical or whether they propose to present to the world 
some well defined, organized and definite plan upon which 
action may be taken or rejected. It seems to me that 
most of the matters presented here by these most excel- 
lent papers all refer more particularly to theory rather 
than to the presentation to our fellow nations of some 
plan. If that is the object, merely to theorize, I would 
like to have my chief know, and if that is not the object 
I would at least like to have my chief know what the 
object of this particular meeting is. 

If the object is to present some concrete, some definite 
plan upon which the great nations may imite and act, I 
want him to know that. 

It seems to me that this association, in connection 
and conjimction with its correlated societies should have 
a great and compelling influence upon the acceptation 
of such movements as have been suggested. The United 
States should take the forefront in such a movement. 
If that is the objet and idea I wish some of you members 
would explain to a man who is ignorant of the real mean- 
ing of this association, and I plead such ignorance. 

The Chairman: I will take the liberty of asking the 
governor of Connecticut, the president of the Society, if 
he will be good enough to state to the governor of Ken- 
tucky, through his representative, the object of this 
conference. 
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Governor Baldwin: Mr. Chairman, I think the 
Society was organized in consequence of an important 
step taken by the second Hague Conference of Peace 
towards setting on foot one or two international courts 
of a truly judicial character. Such a full scheme, as has 
been intimated from the platform this morning, was 
evolved by the Hague Convention of 1907. Oiu: govern- 
ment is a party to that Convention. The best work, it 
seems to me, that our Society can do is to agitate in 
public the expediency of carrying forward that particular 
scheme initiated by the Conference of 1907, into prac- 
tical effect, and not in forming an independent scheme 
of our own, unless it were as to some point not covered 
by the Hague convention. One of the papers this morn- 
ing has suggested such a question as not covered by the 
Hague Convention, namely the propriety of trying to 
form a code of international arbitral procedure. That 
is something as to which the Hague Convention was si- 
lent. It is certainly analogous with law reform as his- 
torically known, that procedure in international matters 
should be preceded by full development of jurisdiction, 
just as in legal history, the formulation of rules of pro- 
cedure has preceded the formulation of rules of right. 

Mr. J. L. Schaadt: It is all right, and the desirability 
of it is correct, but how will you arrive at it practically? 
How will you constitute such a court? Who will appoint 
the members of the court? That is the thing that is 
running through my mind. I woxild like to ask Mr. 
White, whose paper had to do more with the establish- 
ment of the court than any other paper, to answer the 
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question. Who shall appoint the judges of this court? 
Will you allow the parties whose cases are to be heard 
by it to name their own judges? If not, what outside 
parties? 

Mr. Thomas Raebxtrn White: Who shall appoint 
judges, of course, depends first upon the principle which 
you adopt. I think that the various nations ought not 
to appoint the judges; that is, they ought not to appoint 
them as their representatives, because that seems incon- 
sistent with the theory of a judicial body before which 
the same nations shall appear as litigants. If you adopt 
another principle, to-wit, that the judges shotild be 
appointed by a world body, then there are many plans 
which might be suggested. One would be their election 
by the members of the Hague Conference, not as repre- 
senting any nation, but as men suitable for the position 
upon that bench; another would be for the president of 
the Hague Conference to name them from names sug- 
gested to him by the nations, and subject to the approval 
of the Hague conference; another plan would be to have 
a mutual committee selected by the Hague Conference 
for that purpose to name them. On the other hand, if 
the principle of representation is to be retained — ^and it 
probably will be if the Court is established in the near 
future — ^because I think some further agitation will be 
necessary before that principle will be abandoned; in 
that case, of course, the nations themselves would name 
the judges just as they do now their representatives on 
the temporary tribimal — ^for example, if France, England 
and the United States should agree to establish an arbi- 
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tral court for the adjustment of differences which they 
might submit to it, each nation could appoint three 
judges and you would have a coxut of nine. This is a 
very delicate question; it is one that most men who have 
any judicial responsibility would not say as much about 
as I say. Being entirely free from responsibility in the 
matter, I can say anything I think. 

Mr. Robert L. Stout: Mr. White, I notice that you 
use the term "court of arbitration." It seems to me 
that term is contradictory. There can be no court of 
arbitration in the judicial sense of that term. Am I 
correct? 

Mr. Thomas Raeburn White: The permanent court 
of arbitration, which is the name which has been applied, 
is merely a misnomer. That was stated here this morn- 
ing. The new coiurt we oflScially designated as "The Inter- 
national Coiurt of Arbitral Justice," and, as suggested by 
one speaker, I think the word "arbitral" could have 
been left out of that name with entire propriety. 

Mr. Bansemer: I was very much interested in Pro- 
fessor Reinsch's discussion of the elimination of the tort 
idea in claims between one sovereignty and another. He 
gave as an illustration of that idea, the Alabama claims 
and I would like to have Professor Reinsch explain that 
a little to me. 

Professor Reinsch: In that case a set of rules were 
adopted by which each country considered itself to be 
boimd for that arbitration. The element of contract was 
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introduced in that way and Great Britain went into the 
arbitration understanding that her liability would be 
governed by the rules adopted by herself in the treaty 
at Washington. 

Mr. W. R. Fisher: I would like to ask a question, 
not in the spirit of captious criticism but rather in the 
interest of clearness of thought, and that is what is the 
difference between a court of arbitration and a coiurt of 
arbitral justice? What is the justification for the use of 
the term "arbitral justice?" I can very readily under- 
stand what a court of arbitration might be — a body to 
arbitrate between two disputants — ^but I scarcely under- 
stand what a court of arbitral justice is. I can under- 
stand a court constituted to administer and define inter- 
national law, and to determine whether a member has 
been guilty of a breach of international law, but I do not 
understand what a court of arbitral justice has to do, or 
what the significance or propriety of that term is. I 
simply ask for the purpose of being enlightened as to 
why the last term has been adopted. 

Governor Baldwin : We are making or hope to make 
a world court and a world law and the term "arbitration" 
had a different meaning under the Roman law and to the 
Roman lawyer than it assiunes to the American lawyer. 
Arbitration is a matter of agreement between parties to 
abide by the decision of some one whom they select. A 
Roman arbitrator was a judge who had cognizance of 
certain classes of cases and before whom litigants were 
bound to appear. This world conference at The Hague 



DISCUSSION 189 

was dominated mainly by nations attached to the prin- 
ciples and traditions of the Roman law, and they naturally 
put in this word "arbitral" before "justice," which we 
Americans woxild have been glad to have left out. 

Mr, James Brown Scott: At the second Hague Peace 
Conference it was thought desirable to have a court estab- 
lished which wotild not appear to be a court of justice 
in the technical sense of the word. The original name 
by which this tribunal was to be designated was the 
"International Court of Justice," suggested by the 
American delegation, or the "High Court of Justice," 
suggested by the British delegation. It was deemed 
best to make a concession by using the word arbitral^ and 
the formal motion to name the court as it has been named 
was made by Professor Lammasch of Austria, for the 
express purpose of overcoming objection to it in some 
quarters by reason of its name. It had enough opposi- 
tion as it was, and it seemed best to yield the name, pro- 
vided the court itself could be secured. As Mr. Choate 
wisely and wittily said, "Let us have the baby, and you 
can give it any name you please." It was to be a court 
of justice administering law, and the name was a con- 
cession of form, not of substance. 

While I am on my feet I woidd like to make a state- 
ment concerning the interpretation contained in the 
excellent, indeed I might say exquisite, paper of Mr. 
White, who in the happy phrase of Dr. Johnson "never 
touches any subject but he adorns it." There can be no 
doubt that the reason he has advanced is convincing 
from a legal standpoint. It has the very great advantage 
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of being in strict conformity with the facts of the case. 
The recommendation of the arbitral court adopted by 
the Conference was drafted for the purpose of rendering 
it possible for any number of nations to agree to establish 
it, and the requirement of a majority or of any number 
less than a majority was omitted from the recommenda- 
tion to enable the court to be established and put into 
operation by any nations wishing to constitute it for 
themselves. In its official report to Secretary Root, the 
American delegation said, after briefly describing the 
proposed court of arbitral justice: "It is evident that 
the foimdations of a permanent court have been broadly 
and firmly laid, that the organization, jurisdiction and 
procedure have been drafted and recommended in the 
form of a code which the Powers or any number of them 
may accept and by agreeing upon the appointment of judges 
may caU into being a court at once permanent and inter- 
national. A little time, a little patience, and the great 
work is accomplished." 

In conclusion, I would like to answer the question put 
from the floor as to the method of composing the court. 
The chairman of the American delegation to the second 
Hague Peace Conference proposed in one of his addresses 
toward the close of the Conference no less than ten differ- 
ent methods of composing the court, any one of which 
he declared woidd be acceptable to the United States. 
One of the methods suggested was the selection of a 
number of jurists to be determined or chosen by the 
Conference itself without respect to nationality. An- 
other method proposed an election by the nations to be 
conducted through diplomatic channels; and still another 
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method was that of representing in the court the nations 
which had taken part in the Second Hague Peace Con- 
ference. K the gentleman desires further information 
on the subject, he will find in Mr. Choate's address, 
published in a volimie entitled American Addresses at 
The Second Hague Peace Conference j an elaborate siunmary 
of the different methods of constituting the court, with 
the reasons which this distinguished lawyer and publicist 
has suggested for their adoption. 

Mr. a. B. Farquahar: I would suggest, in reply to 
the query of the gentleman from Kentucky, that one 
object of this association would be to make our protest 
against the immoral, illogical and imeconomical propo- 
sition to break oiu: treaty with England in the matter 
of the Panama Canal. England is our largest customer, 
and it is imeconomical to quarrel with her about any- 
thing. The canal is an expensive proposition and will 
cost a great deal more money than it has already cost 
before it is completed. It is illogical and imeconomical 
not to collect tolls from all vessels that pass through, and 
there is no reason to give any private company any 
special advantage against the interest of the people. I 
think a strong protest should be made against that by 
our association. 

The Chairman: A resolution on that subject was 
referred to the executive committee at the meeting last 
night. 

Does anyone else desire to occupy the floor in the 
discussion of papers which have been presented? 

(No response.) 
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Are there any announcements to make, Mr. Secretary? 

Mr. James Brown Scott: None, except that there 
will be a meeting this afternoon at two o^clock. 

The Chairman: K there is anyone who desires to 
obtain a ticket for the banquet tonight — and let me sug- 
gest that ladies are most heartily welcome — they may do 
so at the office just across the hall. The meeting this 
afternoon will be at two o^clock. The presiding officer 
will be Mr. Alpheus H. Snow, and papers will be read by 
Mr. William B. Homblower, of New York City, Honor- 
able Robert Lansing, of Watertown, New York, Pro- 
fessor A. L. P. Dennis, of the University of Wisconsin, and 
Mr. Omer F. Hershey, of Baltimore. 

In closing this session, may I speak of an incident 
which occurred at a limcheon at the Lawyer^s Club in 
New York last month in honor of the chief justice of 
Korea, Mr. Watanabe. Mr. Homblower, in his eloquent 
speech on that occasion had mentioned that he had 
learned with pleasure that there was no recall of judges 
in Korea or Japan, except by the process of impeachment 
such as is provided in our constitution, but no popular 
recall of judges. 

In his response the chief justice of Korea said that 
some allusion had been made to the recall of judges and 
he said he believed that the time would come when the 
kingdom of the Prince of Peace would be so established 
in the hearts of men that there would be no further need 
for courts or judges, or even for lawyers, and he said he 
believed all those present and all intelligent and right- 



DISCUSSION 193 

thinking men the world over, would hail that recall of 
the judges. It seems to me most auspicious that we are 
having this meeting on the eve of the birthday of the 
Prince of Peace, who was called by Isaiah long before 
he came into the world, Wonderful Coimsellor and Judge 
of all Mankind. 

I believe, and I think we all believe, that this court 
which we are advocating will never end all war any more 
than have the judiciary ended all private war; but we 
do believe that the time will come when the Prince of 
Peace shall reign as Judge and King of all the earth and 
there will be no need of courts, no need of this inter- 
national court, since only peace shall prevail. 

The meeting will stand adjourned until two o'clock 
this afternoon. 



THIRD SESSION 
Saturday, December 21, 1912, 2 o'clock, p.m. 
Alpheus H. Sfww, Presiding Officer 

The Chairman: When the executive committee of 
this Society did me the great honor of assigning me to 
preside over this meeting, and imposed on me the duty 
of making an address as presiding officer, it was a ques- 
tion whether, considering that a limited range of subjects 
had been prescribed in advance for the speakers, I should 
not confine myself within the limits prescribed. Upon 
reflection, however, I concluded to take advantage of my 
privileges as presiding officer and to speak upon a subject 
which must surely interest us all, and which can never 
be wholly inconsistent with any program — the Society 
itself. 

We are entering upon a third year and are beginning 
to have a history. As an organized body engaged in 
canying out a purpose, we may gain benefit from occa- 
sional retrospection and introspection. By studying what 
we have attempted to do, what we have done and what 
we are doing, we may put ourselves in a position to judge 
how to direct our future effort so as to make it more 
effective. 
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THE AMERICAN SOCIETY FOR JUDICIAL SET- 
TLEMENT OF INTERNATIONAL DISPUTES: 
ITS HISTORY, OBJECTS, WORK, AND AIMS. 

ALPHEUS HENB.Y SNOW 

At the beginning of this last session of the third meet- 
ing of this Society, it may be not unprofitable to recall 
the circumstances which led to its formation; to attempt 
to specify more definitely than was then possible its 
exact objects and its relations to other kindred societies; 
to review the work already done; and to attempt to form 
some judgment concerning the Unes of thought and action 
which it ought to pursue for the future. 

This Society was formed to assist in carrying out 
the expressed opinion of the Hague Conference of 1907 
that there ought to be established a new international 
institution, in addition to the present Hague tribunal. 
This tribunal is only a panel of judges from which an 
arbitral tribunal may be selected by nations desiring to 
submit their disputes to arbitration. The proposed new 
institution was to be a distinct tribunal which should be 
a court in the strict sense, composed of a fixed number of 
judges trained in the law of nations, holding definite 
sessions, and hearing cases between nations voluntarily 
appearing before it as litigants, substantially in the same 
manner as the Supreme Court of the United States hears 
cases between the states of the Union when states vol- 
untarily appear before it as parties litigant. The Hague 
Conference of 1907 denominated the proposed court as 
" the Court of Arbitral Justice'^ — ^the word " arbitral" per- 
haps being inserted to convey the idea that the nations 
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were voluntarily to appear before the court. The plan 
for the proposed court failed at the last moment Forty-five 
nations participated in the Conference and it was the 
general opinion that the court should consist of not more 
than fiftc^in judges; and it was impossible at that Con- 
ference to agree upon the method by which the judges 
should be selected. 

The failure of the Hague Conference to agree in this 
respect left the whole project incomplete, and in effect 
open to reconsideration and to the possibility of the 
nations withdrawing from the plan at future Hague 
Conferences. Thus the whole project for a more definite 
international judiciary was in danger of ultimate failure. 
The plan for the proposed new court had been brought 
forward in the Conference by the American delegation, 
according to the instructions of the then Secretary of 
State, Hon. Elihu Root, under President Roosevelt. The 
project was recognized as distinctly American, and in 
some sense the honor of the American people was at 
stake. It was the plain duty of all patriotic American 
citizens to make every effort to bring to consummation 
the project for a more definite international judiciary, 
which had been suggested by the American Government 
and had been accepted by all the powers of the world, 
and which had failed only because of disagreement in a 
matter of detail. 

Under these draunstanccs this Society was organized 
in the year 1910. The prime movers were, Hon. Theo- 
dore Marburg, now minister to Bclgimn, and Dr. James 
Brown Scott, now secretary of the Carnegie Endowment 
for International Peace. Dr. Scott, while solicitor for 
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the Department of State, was sent to the Hague Confer- 
ence of 1907 by our government as technical delegate and 
expert in international law, and had a great part m 
bringing about the adoption by the Conference of the 
plan for the new court. He had also written fully in 
regard to the action of the Hague Conference upon the 
plan in his book The Hague Conferences ofiSgg and 1907. 
Senator Root was earnestly interested in the Society. 
President Taft accepted the honorary presidency, and has 
actively participated in the work by his coimsel and by 
making important addresses at its gatherings. 

The object of the Society was at the outset fxilly 
and carefully expressed by two of the men who were 
most actively interested in its formation — ^Dr. James 
Brown Scott and Senator Elihu Root. Dr. Scott, the 
first president of the Society, said : 

"The American Society for Judicial Settlement of 
International Disputes will confine itself strictly to efforts 
directed to the establishment of an international court 
of justice and to the creation of international opinion for 
the submission of international controversies to the 
court when established." 

Senator Root said: 

"I assume that the new organization is to have a 
definite, specific object which may be indicated by 
emphasizing the word 'judicial' in its title to indicate a 
distinction between that kind of settlement of interna- 
tional disputes and the ordinary arbitration as it has 
been understood in the past and is generally imderstood 
now. 

"I assume that you are going to urge that disputes 
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between nations shall be settled by judges acting under 
the judicial sense of honorable obligation, with a judicial 
idea of impartiality, rather than by diplomats acting under 
the diplomatic ideas of honorable obligation and feeling 
bound to negotiate a settlement rather than to pass 
without fear or favor upon questions of fact and law." 

Dr. Scott also said: 

"The proposed international tribunal is to be com- 
posed of judges who have already had judicial experience 
or who are lawyers of standing and approved training. 
The court is to be established at The Hague and is to be 
permanent, that is to say, it is either to be permanently 
in session at The Hague, or so permanently composed 
that its judges may assemble in order to decide promptly 
and impartially any case submitted to its consideration 
of which it has jurisdiction either by a general treaty of 
arbitration or by special agreement of the litigating 
nations. 

"The proposed court differs radically from the so- 
called Permanent Court of The Hague and has, indeed, 
little in common with it. The Society does not, however, 
desire to replace the alleged Permanent Court of Arbitra- 
tion, but to create in addition thereto a truly pemfanent 
tribunal. The name Permanent Court of Arbitration as 
applied to the institution existing at The Hague has been 
a source of confusion and misunderstanding, because it 
is not a court in the judicial sense of the word, nor is it 
permanent. It is at most a panel of judges from which 
a temporary tribimal may be created for the trial and 
determination of a particular case submitted. . 

"The present so-called Pemmnent Court of Arbitra- 
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tion may be asked to decide controversies of a political 
nature and its composition lends itself to their deter- 
mination^ whereas the proposed permanent tribunal is to 
deal primarily with questions susceptible of judicial de- 
termination." 

Again speaking of the proposed court, he said : 

"An international tribunal would, as the represen- 
tative of the nations, bind the states as a whole as well 
as the individual litigants, just as the judgment of the 
Supreme Court of the United States binds the forty-six 
states of the Union as well as the individual litigants." 

In a recent article, published, as a bulletin of the 
Society, giving an account of the action of the Institute 
of International Law at its meeting in Christiania last 
summer, approving the project of the Hague Conference 
of 1907 for the court of arbitral justice. Dr. Scott, said: 

"By this action [the action of the Hague Conference] 
the solidarity of nations, to use a phrase which has recently 
come into use, was transferred from the realm of theory 
to the domain of fact, and justice between nations was 
declared to be of interest not merely to the nations in 
controversy, but to all members of the society of nations 
recognizing and applying in their intercourse the prin- 
ciples of international law." 

The Society is thus clearly directed towards the estab- 
lishment of a permanent international court of justice. 
It is for us, the members of the Society, only to attempt 
more fully to understand what is involved in the object 
thus declared and adopted; but all ideas which any one 
of us may advance on this subject, must, of course, 
be only the personal opinion of one member. With 
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this understanding, I shall suggest briefly some consid- 
erations which seem to me necessarily to follow from the 
principles accepted by the Society in its declaration of 
its object. 

First, however, let me call to mind certain definitions 
and principles to which, I am sure, we shall all agree, name- 
ly : A court is the judicial organ of an organized political 
community. Its function is to settle disputes between 
the members of the commxmity by investigating the facts 
and applying to the facts found the constitution and 
laws of the community. In any movement to establish 
a court we are dealing with a matter of the political or- 
ganization or reorganization of a recognized and existing 
political commimity. All arguments for the establish- 
ment of a court are necessarily based on political science, 
which is the science dealing with the structure and work- 
ing of political conmnmities. 

It seems to me that it is evident from the quota- 
tions I have read that this Society is essentially a society 
of political science. There seems necessarily to be in- 
volved in the statement of its object an acceptance of 
the fact that an international community, called "the 
society of nations," composed of all people and nations 
of the world, exists by their recognition of its existence, 
as a permanent fact of practical politics. It also seems 
to me that the Society recognizes that, since the society 
of nations is composed of nations, this great and all in- 
clusive political society is a society of a federal tj^e; 
and that this international community has, at the present 
time, as every political community must have, by vir- 
tue of the mere fact that it is a political community, its 
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constitution-making legislature^ and also its ordinary 
legislature, its executive and its judiciary, the functions 
of which resemble in some degree, at least, those exercised 
by the constitution-making legislature, the ordinary 
legislature, the executive and the judiciary in a federal 
state. It seems to me also that this Judicial Settlement 
Society realizes that the existing legislative, executive 
and judicial institutions of the society of nations are 
embryonic, crude, ill-working, and in some respects al- 
most formless, so that it is hardly possible to identify 
them, but that nevertheless they exist and have in them 
the divine spark of necessity which insures their growth. 
If these be the fundamental principles which we as mem- 
bers of the Judicial Settlement Society accept, it would 
seem to follow that, in seeking to promote the establish- 
ment of a permanent international court of justice, we 
are really studying how to improve the present political 
organization of the society of nations by the application 
of the principles of political science, and that we are for 
the present devoting ourselves exclusively to the question 
how to improve the judiciary of the society of nations on 
lines consistent with the principles of political science; 
having particularly in mind some application of the fed- 
eral principle so that the court of the society of nations 
may in some degree resemble the Supreme Court of the 
United States. In view of the possibility of extending 
the work of this Judicial Settlement Society, at a future 
date, to a consideration of the whole legislative, executive 
and judicial organization of the society of nations it may, 
at some future time, be proper, if the above analysis of 
the objects of this Judicial Settlement Society is correct, 
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for it to describe itself as a society of international politi- 
cal science, or a society of international organization. 
The founders of our Society, however, seem clearly to 
have regarded it as impracticable and unwise to consider 
for the present anything except the judiciary of the soci- 
ety of nations, and no doubt most or all of us agree that 
anything else is at present impracticable and unwise. 
Our present object is, therefore, accurately described by 
the present name — ^The American Society for Judicial 
Settlement of International Disputes. 

It has frequently been observed, and it has been by 
some thought to be an objection to this Judicial Settle- 
ment Society that the field in which this Society works 
overlaps to some extent upon that of the institutes and 
societies of international law. For myself I am ready 
to admit that there is such overlapping, as a matter of 
necessity. It would seem to me to be impossible to study 
the judiciary of the society of nations as a subject of 
political science, for the purpose of improving its organ- 
ization, without also studying the existing organic or 
constitutional law of the society of nations, so far as 
such a law is formulated and established; for undoubtedly 
the international community, if we admit its existence^ 
must, like each nation, have its own organic or constitu- 
tional law, as well as its statutory law and its common 
law. The work of this Society is, however, primarily 
in the field of political science. It is primarily con- 
cerned with the structure of the international community 
— ^with international institutions and processes. It enters 
upon the field of international law only for the purpose 
of having a basis upon which to build better institutions 



SNOW ao3 

and better processes. Therefore, though the work of 
this Society may overlap upon the work of the interna- 
tional law societies, it is, as it seems to me, still so different 
from theirs that there is no harmf id conflict. 

Nor is there, as it seems to me, any harmfid conflict 
between this society and the peace societies. They are 
primarily for the purpose of educating the public mind 
to the moral, sodal and economic advantages of peace, 
and are only incidentally concerned with international 
political science and international law. This Society un- 
doubtedly, like the peace societies and the institutes and 
societies of international law, is seeking to bring about 
peace; but while this Society, as it seems to me, seeks to 
bring it about by a more perfect organization of the soci- 
ety of nations, the institutes and societies of international 
law seek the same result by a more perfect knowledge 
and a more jxist application of the law of the society of 
nations, as the law actxially exists, and the peace soci- 
eties by the creation of an enlightened public sentiment 
throughout the society of nations which will induce the 
peoples and nations of the world more and more to rely 
upon international legislative and judicial institutions, 
and upon international law, for the settlement of inter- 
national disputes, rather than upon the arbitrament of 
force. If these be the true functions of societies of inter- 
national organization, societies of international law, and 
peace societies, they are all necessary to, and comple- 
mentary of each other, though they are entirely different 
from each other and come in contact only at border lines. 

Nor is there as it seems to me, any harmful conflict 
between this Judicial Settlement Society and arbitration 
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societies. An arbitral tribunal is a tribunal which may 
be of a judicial character, or which may be in part of a 
legislative character and in part of a judicial character. 
It may make the law for the parties voluntarily submitting 
to arbitration and may also apply the law. Arbitral tri- 
bunals are specially constituted by the disputing parties 
as isolated persons, while courts are the strictly judicial 
organs of a definite, organized political community, and 
litigants in courts come before the court not as isolated 
persons, but as members of the political community. 
Hence the considerations involved in the study of arbitral 
tribunals are quite different from those involved in the 
study of courts. 

If the views I have expressed have so far commended 
themselves to your judgment that you are willing to 
take them, for the moment at least, as a basis of further 
thought along these lines, it becomes interesting to con- 
sider how far the Society has already progressed towards 
working out the objects for which it was organized. 

The first meeting revealed to this nation and to the 
world that the practical men of great experience, known 
for their ability to form calm and reasonable judgments 
in great affairs, were in favor of the proposition of the 
Hague Conference to establish an international court of 
justice. That meeting culminated with the pronounce- 
ment of President Taft in favor of the proposition for 
an international court and in favor of making approach 
to the fulfilment of the plan through treaties between 
individual nations for the judicial settlement of all dis- 
putes properly susceptible of judicial decision. The effect 
of that meeting was profoundly to rouse the whole world 
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to the consideration and discussion of the proposed 
coxirts. 

The second meeting was devoted largely to a consid- 
eration of the proposed treaties of arbitration with Great 
Britain and France which were then pending. However 
we may have disagreed concerning those treaties, we 
must, I think, all agree that the division made by those 
treaties of disputes between nations into two classes — 
those which are by their nature "justiciable" — that is, 
capable of being settled by courts and judicial processes, 
and those which are not justiciable and which therefore 
are properly to be settled by legislative institutions and 
processes or by arbitral institutions and processes in 
which legislative and judicial institutions and processes 
are combined, called the attention of the whole world to 
the axiom on which must be based all reasoning concern- 
ing the proposed court or courts, and that the discussion 
of those treaties has done much to establish the neces- 
sary distinction between international disputes of a legis- 
lative nature, and those of a judicial nature. 

The effect of the discussions at the second meeting 
was, for the reasons given, as it seems to me, to call the 
attention of the Society and the general public to the 
organic, statutory and customary legal limitations within 
which courts, by their very nature as the judicial organs 
of organized political communities, must act, and there- 
fore to the necessity of the Society beginning the study 
of the organic, statutory and customary legal limitations 
which must be recognized as existing as respects any in- 
ternational court or courts of justice. 

As evidencing this development of opinion, one may 
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point to the program of this meeting. It seems not with- 
out significance that to a large degree the addresses have 
been directed towards the study of these legal limitations. 

The institution and successful establishment of a per- 
manent international court of justice is a difficult task^ but 
we may well be confident of success. The society of 
nations, if we admit its existence, must be recognized as 
having a rudimentary organic, statutory and customary 
law, already formulated and established. Where prin- 
ciples of this law are formulated and established, courts 
of the society of nations may properly apply these prin- 
ciples, and may also declare and apply new principles of 
the customary law not repugnant to the established prin- 
ciples. The jurisdiction of the proposed court may thus 
at first be small, but, as the organic law of the society of 
nations becomes more and more perfected and the body 
of statutory and customary law becomes greater, the 
jurisdiction of the proposed court will gradually enlarge. 

Two American administrations have committed them- 
selves to the project of a permanent court. It was, as 
has been said, initiated under President Roosevelt, and 
in his message of December 3, 1907, speaking of the work 
of the Second Hague Conference and referring to this 
particular plan, he said: 

"Substantial progress was .... made to- 
wards the creation of a permanent judicial tribunal for 
the determination of international causes. There was 
very full discussion of the proposal for such a court and 
a general agreement was finally reached in favor of its 
creation. The Conference recommended to the signa- 
tory powers the adoption of a draft upon which it agreed 
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for the organization of the court, leaving to be determined 
only the method by which judges should be selected. 
This remaining question is plainly one which time and 
good temper will solve." 

President Taft, at the time this Society was formed, 
wrote: 

" If the proposed court of arbitral justice at The Hague 
becomes an accomplished fact there will still remain the 
task of securing the adhesion of a number of powers to 
the court, and the very important task of so cultivating 
opinion in various coimtries as to incline governments 
to resort to the court when occasion calls for it. There 
is no other way in which the cause of peace and disarm- 
ament can be so eflFectively promoted as by the firm estab- 
lishment of a permanent international court of justice." 

K we regard the proposed court as an isolated institu- 
tion and expect to find in it a means of settling all dis- 
putes between nations and thus immediately bringing 
about imiversal peace, we shaU, if the considerations I 
have advanced are correct, be disappointed. If we re- 
gard it as a new and strange institution which we are 
endeavoring to plant in that vast and heterogeneous 
political organism composed of all the people and nations 
of the world, which recognizes itself as the society of 
nations — ^if we regard it as quite possible that the new 
and alien institution will at first be little used, and will 
make mistakes in its struggles to find its proper functions 
and limitations amid the bewilderments of this huge, un- 
wieldly, crude and ill-working political organism — ^if we 
understand that, to enable it to overcome its diffi- 
culties, it will require the fostering care and support of 
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the best minds of the world — if we appreciate that its 
ultimate success as an institution will depend upon the 
perfecting of the legislative, executive and judicial organ- 
ism of the society of nations and the organic and statu- 
tory law of that society, through the work of international 
conferences, the efforts of the treaty-making agencies of 
the separate nations and the legislative rulings of arbitral 
political tribunals, the proposed permanent court ma}'^ 
indeed become a great and widely beneficial institution, 
and the forerunner of other great and beneficial institu- 
tions whereby the society of nations may be gradually 
converted into a definite and well-working organization 
imder an established organic and regulative law, and the 
use of armed force may be more and more restricted to 
constabulary purposes. In this view of the permanent 
court the work of this Society is never-ending, and with 
good hope of success; and the Society becomes a means 
of concentrating the efforts of the most practical and en- 
lightened thought and action of this country and of the 
world upon the greatest, the most diflSicult and the most 
beneficial work yet undertaken by man. 

The Chairman: I have the pleasure of announcing 
as the first speaker on the regular program, a distin- 
guished member of the bar of New York and of the 
Supreme Court of the United States, a man who is 
eminent for his public services in many directions. I have 
the honor of introducing Hon. William B. Homblower, 
who will speak on the subject of "How Far are Wars 
Preventable by Judicial Arbitration?" 
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HOW FAR ARE WARS PREVENTABLE BY 
JUDICIAL ARBITRATION? 

WILLIAM B. HORNBLOWER 

We meet in the shadow of a bloody war and a war 
of such a character as seemed in its nature unpreventable 
by judicial arbitration. Let us face the facts and frankly 
admit the situation. Nothing is to be gained by shutting 
our eyes to facts, however disagreeable they may be. 
The controversies between the Balkan States and Turkey 
were the outcome of centuries of bitter animosities. Let 
us admit that the wrongs of the Balkan States and of 
their Christian and racial brethren imder Turkish rule 
were from their standpoint grievous and intolerable. 
The mutual jealousies and ambitions of the great powers 
had caused them to turn a deaf ear to the constantly 
reiterated protests against the breach of solemn guaranties 
by Turkey of justice and reforms. 

Even if we concede, however, that this war is of such 
an exceptional character that it could not have been 
averted by judicial arbitration, does not that fact but 
emphasize the urgent necessity of averting other wars 
between the great civilized nations which grow out of 
disputes which are in their nature arbitrable? 

While I am writing this address, the question of peace 
or war not only between the Balkan States and Turkey, 
but between the great powers of Europe as an outcome 
of the Balkan troubles, is trembling in the balance. The 
cable dispatches from Europe from day to day reproduce 
the shifting conditions on which depend this issue of 
peace or war. The "Triple Alliance" and the "Triple 
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Entente" are represented one day as straining at the 
leash, and preparing to spring at each other's throats, 
and the next day are represented as being willing to 
come to a peaceful understanding with each other, or to 
submit to mediation or agreement by convention. Be- 
fore the day arrives for the delivery of this address, the 
question may have been decided finally. A general war 
between the great powers with the deadly instruments of 
modem warfare is too horrible to contemplate. The 
whole civilized world hopes and believes that some ad- 
justment will be made short of a general appeal to arms. 

We are obliged to start, therefore, in the light of the 
present situation with the frank admission that all wars 
cannot be prevented by arbitration or by the decrees of 
an international tribunal. Having made this frank ad- 
mission, we insist, however, that the present situation is 
exceptional, and that the great bulk of controversies 
between nations which lead to war are by their nature 
arbitrable and can be judicially settled if proper arbitra- 
tion treaties are adopted, and if a permanent "court of 
arbitral justice'' such as was recommended by the Hague 
Conference of 1907 should be established. That the 
formation of such a court, and the adoption of binding 
arbitration treaties by agreement of all the civilized 
nations, are boimd to come about sooner or later cannot 
be doubted unless we are prepared to abandon the struggle 
for rational and ethical relations between nations, and to 
sink into pessimism on this subject. 

In order to make judicial arbitration a success, how- 
ever, it is necessary to brush aside at once and forever 
various exceptions as to the questions to be arbitrated. 
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It is very strenuously lU'ged by many opponents of 
general arbitration treaties, and even by some writers on 
international law, that questions affecting national 
"honor" should be excluded from the subject matter of 
arbitration. 

The existing arbitration treaty with Great Britain in 
force till June 4 next, expressly excludes from arbitra- 
tion, differences affecting " the vital interests j the independ- 
ence or the honor of the two contracting parties." 

It is evident, and has been heretofore frequently 
pointed out in addresses before this Association and else- 
where, that the phrase "honor" is elastic enough to in- 
clude any possible question which may arise. 

Take, for instance, the Alabama claims arbitration. 
The questions submitted in that arbitration included the 
question of whether Great Britain had been negligent 
in performing its duties as a neutral power as between the 
United States and the Southern Confederacy, and whether 
the government of Great Britain had negligently or col- 
lusively failed in its duty towards the United States in 
permitting Confederate cruisers to be fitted out in British 
ports, and to depart therefrom. As has been heretofore 
pointed out many times. Earl Russell at first declined to 
entertain the proposal for arbitration on the express 
ground that the questions involved the "honor" of the 
British government. It is now universally acknowledged, 
however, that it would have been an unspeakable calam- 
ity to the world at large if Great Britain had declined 
arbitration on the ground that England's national " honor" 
was at stake, and if we had actually gone to war over the 
controversy which was exciting public opinion on both 
sides of the water. 
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The same criticisms apply to the exclusion from arbi- 
tration by the existing treaty of differences affecting the 
"vital interests or the independence" of the two nations 
involved. 

As is well said by Westlake in his valuable and inter- 
esting article on "Intemationl Arbitration" which is 
annexed as an appendix to the first volume of his treatise 
on International Law, second edition, vol. i, p. 356: 

"The word 'independence' when used in this connec- 
tion is extremely vague. The independence of a nation 
is at stake not only when the continuance of its separate 
existence as a nation is directly brought into question, 
nor even only when the question is one of reducing its 
limit so far as to make it difficult for the residue of the 
nation to maintain its separate existence. A State is 
injured in its independence whenever, without menacing 
its separate existence, it is hindered in doing or not doing 
anything that an independent State may justly do or 

abstain from doing Therefore a clause in 

an arbitration treaty by which a signatory State is allowed 
to refuse arbitration whenever in its judgment a contro- 
versy imperils its independence, will bear the interpreta- 
tion that it may refuse arbitration whenever in its judg- 
ment a decision adverse to it would be so plainly unjust 
as to be an outrage to its independence." 

The phrase "vital interests" is even more objection- 
able than the phrase "honor" or "independence." "Vital 
interests" may be held to mean anything and everything. 
The phrase is meaningless from a legal standpoint. 

In fact, the exceptions made by the treaty practically 
nullify the treaty. It might just as well read: "Such 
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differences shall be submitted only" when it suits the 
good pleasure of both parties. 

In order that real progress may be made towards sat- 
isfactory judicial arbitration, it is necessary to frankly 
abandon all these exceptions which should be treated as 
antiquated and obsolete, as has been practically done by 
the treaties proposed by President Taft, which substi- 
tute the phrase controversies of a "justiciable nature." 

The writers on international jurisprudence draw a dis- 
tinction between "legal" and "political" questions, al- 
though they recognize that these terms have no definite 
technical meaning in international law. 

It is pointed out that so called "legal" questions are 
proper subjects of arbitration whereas "political" ques- 
tions are not. The force of this distinction must be 
admitted. There cannot be an arbitrable question unless 
there is a dispute between nations as to some question 
of fact, or some question of international law. Purely 
political or dynastic questions cannot in their nature be 
arbitrated. The only peaceful remedy for such disputes 
must continue to be, as it has been in the past, either 
mediation by a friendly power or an agreement between 
neutral states bringing moral pressure to bear upon the 
contending parties, or a mutual agreement for the adjust- 
ment of the differences between the two contending 
states themselves. That arbitration involves a contro- 
versy or a dispute as to facts or law is assumed from the 
very nature of the term "arbitration." The phrase used 
in the existing treaty with great Britain is "differences 
of a legal nature." The phrase used in the proposed 
treaties of President Taft is disputes of a "justiciable 
nature." 
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In this connection we cannot blind ourselves to the 
present alarming situation with regard to the Balkan con- 
troversy. That controversy, it must be admitted, in- 
volves purely political and dynastic considerations, and 
"harks back" to the old "balance of power" questions 
of the last century. The frightful possibilities with 
which this situation is surcharged are too terrible to con- 
template. There would seem to be no " justiciable" ques- 
tions involved in the possible controversies over the read- 
justment of the Balkan situation, no questions of fact or 
law which could be submitted to an arbitral tribunal. 
The tension can only be relieved by mediation and agree- 
ment of the great powers as such, and we can only hope 
that the conferences now about to be held in London will 
pour oil on the troubled water. 

That strained relations between the powers will arise 
in the future such as are now confronting the civilized 
world, must also be frankly admitted. We cherish, how- 
ever, the hope and the belief that these situations will 
become more and more infrequent, that peaceful means 
of adjustment will become more and more the rule, and 
not the exception, and that the dynamite of political and 
d3rnastic questions will be less likely to explode. 

Except in such extraordinary situations as are involved 
in the Balkan-Turkish complications, where the possession 
of Constantinople or the control of the Black Sea or the 
Bosphorus and other similar far-reaching questions are 
directly or indirectly involved affecting the entire Euro- 
peansituation,theordinarydisputesarising between nation 
A and nation B do not involve purely "political" ques- 
tions, or at least political questions are not avowed as the 
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real casus belli. Jealousy of the growing power of one 
nation may be the real ground on which another nation 
is ready to go to war. Some other question, however, 
must in the present state of international pubUc opinion 
be asserted as the ostensible ground for conflict. Always 
excepting such a widely ramifying situation as that pre- 
sented by the Turkish-Balkan inbrogUo, it would not be 
tolerated by the public opinion of today that war should 
be entered upon ostensibly to preserve the ^^ balance of 
power" which was a principle formerly frankly acted upon 
and avowed by the diplomats and statesmen of Europe 
as a sufficient justification for war between the European 
nations. We cannot conceive of England and France, 
for instance, making war upon Germany today merely 
because Germany was growing too large and too powerful, 
and needed to be restrained from further acquisition of 
territory. In order to justify a war of this character, 
a decent pretense of substantial interference with the 
rights of the complaining nation must be invoked. The 
reality and the justification of the alleged invasion of 
the rights of one or more of the contending nations present 
a question of mixed law and fact which ought in all cases 
to be submitted to arbitration rather than to permit the 
great nations of Europe to invoke the arbitrament of 
battle. 

The most striking example of a purely political contro- 
versy, leading to actual war is the controversy between 
France and Prussia which led to the great and bloody and 
(to France) disastrous war of 1870. France objected to 
the election of a Hohenzollem prince to the vacant throne 
of her border-country Spain on the ground that it would 
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be dangerous to her interests to have a relative of the 
Prussian reigning house ruling over a territory adjacent 
to France, which country in the event of a future war 
with Prussia might become an ally of the latter state. 
After the particular Prussian prince had withdrawn from 
the candidacy for the vacant Spanish throne, France 
demanded or was alleged to have demanded from the 
Prussian king a pledge or promise or assiirance that no 
Prussian prince should be chosen. Prussia considered 
this demand insulting to her '^ national honor." France 
insisted that her "vital interests" were at stake in the 
matter of the Spanish throne. The controversy, how- 
ever, was frankly a dynastic and political one. There 
seemed to be no question of disputed fact or of disputed 
international law capable of arbitration. 

We must recognize that in the case of the Franco- 
Prussian war, there were back of the alleged grievances 
of the two nations the dynastic interests of Napoleon III 
on the one hand, and the far-reaching and aggressive 
policy of Bismarck on the other hand. It is no doubt 
true that Napoleon III was seeking a quarrel with Prussia 
in the interests of his own dynasty, and in order to fasten 
his rule upon the French people; while on the other hand, 
as Bismarck himself practically admits in his memoirs, 
his policy of "blood and iron" was deliberately adopted 
by him in order to extend the boimdaries and the power 
of his fatherland, which by the war with Austria of 1866 
and the war with France of 1870 was accomplished. 

Much water has passed under the international bridge 
since the Franco-Prussian war of forty years ago. Inter- 
national public sentiment has undergone a great change 
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in these forty years. Napoleonic belligerency and Bis- 
marckian aggressiveness are things of the past. It is 
today hardly conceivable that two great nations could 
plunge into war on a question as shadowy or as baldly 
political and dynastic and in its nature non-justiciable as 
the succession to the Spanish throne. Some other excuse 
must be sought, for some disputed question of fact, some 
boimdary question, some question of broken treaties or 
some disputed and disputable questions of international 
law which would be a proper matter for judicial arbitra- 
tion and would prevent the threatened war. 

At the same time we must recognize and frankly admit 
that the dynamite of political controversy is scattered 
throughout the world and that the dynamite may be ex- 
ploded at any moment before the more deliberate forces 
of judicial arbitration can be put into motion. 

Arbitration, however, is in the air. Public opinion 
more and more dreads and loathes the carnage of the 
battlefield with the uncertainties in the result. We may 
venture to hope and to confidently predict that the days 
of wars like the Franco-Prussian have gone forever. 

To come back to our existing treaty with Great Britain 
which excepts, as we have seen, questions affecting " the 
vital interests, the independence or the honor of the con- 
tracting states," we find that the treaty does not except 
but on the contrary expressly agrees to submit differences 
"in relation to the interpretation of treaties." On this 
one subject the existing treaty would seem to be clear 
and emphatic and to admit of no escape. 

Yet we are told by a large niunber (perhaps a prepon- 
derating number) of our most distinguished and influential 
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Statesmen tliat the questions arising between Great Brit- 
ain and ourselves as to the interpretation of the Hay- 
Pauncefote treaty should not be arbitrated — ^notwith- 
standing our express agreement to arbitrate this class of 
questions. It is urged that we should undertake to 
decide for ourselves as to our right to discriminate in the 
matter of tolls through the Panama Canal in favor of 
our domestic coast-wise commerce. 

This question, it is lu^ged, is a question so far affecting 
the "vital interests" of the United States that we ought 
not to take the risk of submitting it to judicial arbitra- 
tion. 

I have already pointed out that the phrase "vital 
interests" is utterly meaningless and ought to be disre- 
garded. The question of "interpretation of treaties" be- 
ing expressly made arbitrable by the existing treaty with 
Great Britain, the question of referring the differences of 
opinion as to the Hay-Pauncefote treaty seems a very 
simple one and one that admits of but one answer. As- 
suming that there is honest difference of opinion as to 
the meaning of the treaty, there can be no question of 
"honor" which should prevent us from submitting those 
questions to arbitration. If the case is so clearly in favor 
of the construction claimed by us that there can be no 
honest difference of opinion, then there is no reason what- 
ever for refusing to submit the question to an arbitral 
tribimal for determination, since any tribunal composed of 
honest men would necessarily dedde in our favor. If 
an individual should refuse to submit to a court the ques- 
tion of the meaning of a contract on the ground that his 
construction of the contract was clearly right, or that 
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the question involved his "honor," he would be univer- 
sally ridiculed and condemned. 

To the plain, imsophisticated citizen, the "honor'' of 
the country can only be upheld by faithfully performing 
our treaty obligations by submitting the question of the 
"interpretation" of the Hay-Pauncefote treaty to arbi- 
tration. 

We are certainly not justified in refusing to arbitrate 
on the groimd that the question of tolls to be collected 
for the use of the Panama Canal, and the question of 
exemption of our coastwise commerce are purely domestic 
questions, in which foreign nations have no concern. This 
is precisely the matter, in dispute between ourselves and 
Great Britain, namely whether we have expressly agreed 
to forego the right to treat the question of tolls as a domes- 
tic question. 

Controversies which arise between nations as to the 
meaning and effect of treaty obligations are peculiarly 
matters for arbitration before a judicial tribunal, just as 
the meaning and effect of written contracts between in- 
dividuals are peculiarly matters for decision by a dvil 
court. All the more so because the parties may honestly 
differ on the question of construction or effect of the 
written instrument. No question of "honor" can arise 
until the court has determined the fundamental question 
as to the meaning of the contract, assiuning that the 
parties honestly differ as to such meaning. It is only 
when one of the parties refuses to abide by and to carry 
out the decree of the court that any question of "honor" 
can arise. 

Questions of boundary disputes are among the most 
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frequent subjects of arbitration, especially as between our- 
selves and Great Britain, and notably between Venezuela 
and Great Britain in the famous controversy arising 
under Mr. Cleveland's second administration. Boimdary 
disputes are precisely the disputes which in their nature 
are most likely to lead to international warfare; yet the 
decisions of the arbitration tribunals as to boundaries 
have universally been acquiesced in and obeyed by the 
arbitrating nations, and this even without any physical 
or forcible "sanction,'* such as exists in mimidpal law 
for the purpose of carrying out the decrees of courts of 
justice. 

And this leads me to the question of "sanction." 
How can obedience to the decrees of an arbitral tribunal 
be compelled? Manifestly, not by force, since that will 
involve war or the equivalent of war, which is the very 
thing we are seeking to avoid. We must frankly admit 
that this is an essential defect in the administration of 
international arbitral adjudication. 

As is said by Maine in his International Law^ p. 213: 

"The want of coercive power is, in fact, the one im- 
portant drawback which attends all attempts to improve 
International Law by contrivances imitated from the 
internal economy of states, by something like legislation, 
and by something like the administration of law by organ- 
ized tribunal." 

On the other hand it is observed by Westlake in his 
very interesting discussion already referred to of the 
question of arbitration in his appendix to his first volume 
of International Law: 

"Abxmdant experience of international arbitrations 
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has proved that the awards given in them are generally 
carried out. Logic may reiterate the warning that there 
is no secxirity for their being carried out, but the theoret- 
ical imperfection of arbitration arising from this cause is 
not felt to be practically a great deduction from the value 
of the service which they can render to peace." (p. 352). 

The principle for which this Society stands is that 
international controversies should not only be settled by 
arbitration instead of by war, but that they should be 
settled by judicial proceedings. Arbitration has been 
foimd in the past to mean very frequently settlement by 
compromise. Even that is preferable to war. There is, 
however, a necessity, if wars are to become obsolete, for 
a judicial tribunal capable of deciding disputed questions 
of fact or law and arriving at the real right and justice 
of the controversy as distinguished from arbitrators who 
will "split the difference" and endeavor to arrange and 
settle controversies. 

This judicial tribunal should be made a permanent 
coiirt to which nations could resort for justice precisely 
as individuals resort to the civil courts. 

Fiirthermore, this court should be so far made anal- 
ogous to ordinary judicial tribimals that nations could 
be simamoned before the court in invitum and could be 
compelled to submit every controversy of law or fact 
arising between them. To this end arbitration treaties 
should give place to treaties for the institution of such 
a court and agreeing to abide by its decisions. 

This I understand to be the aim and object of this 
Society. 

The international public opinion which should result 
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in the establishment of such a court would certainly be 
strong enough to make its decrees enf ordble. 

The fatal defect in the existing treaties with Great 
Britain and France and other powers is that they are not 
self -executing and that in each and every case there must 
be a special agreement defining the matter in dispute and 
the powers of the arbitrators, and either nation may 
decline to make such agreement. The existing treaties, 
therefore, are merely useful as evidence of good intentions. 
It may be urged that the same objections apply to the 
proposed arbitration treaties presented by President Taf t, 
since in each case the question arises whether the cause 
or defect is of a '^justiciable nature," and this question 
has to be passed upon by a commission, and the consent 
of the United States Senate is required in some shape or 
form before the questions are actually submitted for 
arbitration. These proposed treaties of President Taf t, 
are, however, such a long step forward towards self- 
executing treaties, and such a vast improvement on the 
existing treaties with their elastic and all-embracing 
exceptions, and with their express requirement of special 
agreements of arbitration in each case, that we must hail 
these proposed arbitration treaties of President Taft as 
a great advance, and it is much to be regretted that they 
have thus far failed of ratification. 

The permanent court of arbitral justice is, however, the 
goal for which we must strive, to be established by com- 
mon consent of the great nations. 

The controversies between states in modem times 
which are likely to lead to war, seldom involve any differ- 
ence of opinion as to the basic principles of international 
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law. Those principles are now pretty well settled and 
recognized. It is as to the details of those principles 
and as to the application of those principles to particular 
situations that controversies arise, just as the controver- 
sies which arise between individuals and which are carried 
into the courts for adjudication are seldom questions in- 
volving disputes as to what the principles of the law are 
but are usually and almost invariably disputes as to 
the application of well-settled principles of law to particu- 
lar states of fact. 

Writers on international law assert the existence of 
certain rules which are generally recognized as constitut- 
ing the basic principles of international law. Thus it is 
said by Westlake in his Principles of International Law 
(repeated in his Treatise on IfUernational Law^ second 
edition, vol. i, p. i6) : 

"The consent of the international society to the rules 
prevailing in it is the consent of the men who are the 
ultimate members of that society. When one of those 
rules is invoked against a state it is not necessary to 
show that the state in question has assented to the rule 
either diplomatically or by having acted on it, though it 
is a strong argument if you can do so. It is enough to 
show that the general consensus of opinion within the 
limits of European civilization is in favor of the rule. 

all 41 41 41 41 

"The opinion of private writers must of course be 
counted towards the general consent of men, especially 
when the writer's reputation proves that he represents 
many persons besides himself. Moreover, for much of 
international law, which is so well observed that discus- 
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sions about it between states are not easily quoted, its 
admission into accredited text-books is valuable testimony 
to its being observed as law, and not from any option still 
remaining free to states." 

And so it is said by T. J. Lawrence in his Principles of 
International LaWj section 3, pages 3 and 4: 

"But just as men could not live together in a society 
without laws and customs to regulate their actions, so 
states could not have mutual intercourse without rules 
to regulate their conduct. The body of such rules is 
called international law. We do not say that it is invari- 
ably observed. Like other law, it is sometimes disre- 
garded by those who are supposed to submit to it; and 
owing to the absence of coercive force to compel nations 
to obedience, it is more liable to be violated than are 
the laws laid down by the sovereign power in a state for 
the guidance of its subjects. But, all statements to the 
contrary notwithstanding, it is generally observed. A 
state here and there may sometimes disregard one of its 
plainest precepts; but it does 'determine the conduct of 
the general body of civilized states,' and this is all we 
assert in our definition." 

To be perfectly frank and candid, however, we must 
admit that there is one set of principles asserted by the 
United States which have never been recognized or ex- 
pressly agreed to by European nations as a part of inter- 
national law, namely, the set of principles known by us 
as the Monroe Doctrine. So far, however as the Monroe 
Doctrine involves the proposition that European govern- 
ments shall not establish colonies on the soil of North or 
South America, the doctrine has become practically 
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obsolete, since there is no soil on this hemisphere which 
has not been already taken possession of by some govern- 
ment. So far as the doctrine involves the proposition 
that no European nation shall be allowed to make any 
conquest of any part of the western hemisphere, that 
proposition will also become obsolete if the peaceful settle- 
ment of international disputes by arbitration or by judic- 
ial proceedings shall become generally adopted, since there 
will then be no such thing as conquest. So far as the 
doctrine involves the proposition that no voluntary cession 
of the territory of the whole or a part of an American repub- 
lie shall be made to a foreign government, the probability 
of any such cession is so remote that it is really negligible 
and it may be that we can protect ourselves on this point 
by treaties with the European nations. With the excep- 
tion, however, of the Monroe Doctrine, it is true as a 
general proposition that the basic principles of interna- 
tional law are generally recognized by all civilized nations. 

Since the last meeting of this Society, a meeting of 
the Institute of International Law has been held at Chris- 
tiania, in Auigust, 191 2, which meeting, after full discus- 
sion, adopted a report of a committee of nine in favor of 
the establishment of the proposed permanent court of 
arbitral justice, and imanimously adopted resolutions in 
favor of the establishment of the coiul; as recommended 
by the second Hague Conference of 1907^ 

The fact does not seem to be generally known or 
appreciated that there is already in existence a limited 
international court of justice, such as this Society seeks 
to have established for all civilized nations. The five 
Central American states established in 1908, the "Cent- 
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ral American Court of Justice" under a treaty which 
binds the five States to submit to the judgment of this 
tribunal '^all controversies or questions which may 
arise among them of whatsoever nature, and no matter 
what their origin may be, in case the respective depart- 
ments of foreign affairs should not have been able to 
reach an understanding" (See article by Hon. Simeon £. 
Baldwin on "The New Era of International Courts" 
published by this Society, August, 1910). 

It is not a little singular that the example should be 
set by these five Spanish American republics in advance 
of their sister republic of the United States, and in ad- 
vance of the great civilized nations of Europe. 

A brief retrospect of the history of the past century 
will serve to show us our present situation and to give 
us our bearings for the future. 

One hundred years ago this week there crept back into 
Paris unheralded and with only a single companion that 
great military chieftain who had but a few months before 
led his Grand Army of over 600,000 men to carry his con- 
quering arms into Russia. The magnificent military 
array which he led was composed of not only Frenchmen, 
but of soldiers drawn from more than a dozen subject 
states and principalities. The terrible debacle is a house- 
hold tale known to all men. From the fires of Moscow 
and from the snow and ice and the awful horrors of the 
retreat but a handful of soldiers remained to follow the 
escaping standards of his generals. Napoleon's power 
and prestige were broken and after a few fitful months of 
struggle, followed by Elba, the hundred days, Waterloo 
and St. Helena, the great Napoleon's career was ended. 
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The twenty years of Napoleonic warfare had deluged 
Europe in blood, had wasted its resources and destroyed 
the flower of its youth. What was there to show for all 
this frightful carnage? The Vienna congress restored the 
Bourbons in France and practically redrew the map of 
Europe precisely as it stood before this terrible Napoleonic 
dynasty had begun its conquering and devastating career. 

The object lesson of the horrors and the waste and the 
uselessness of international warfare was not lost on the 
succeeding generation. Peace reigned for forty years 
till the peipetual eastern question raised its unanswer- 
able interrogation point and Russia was involved in war- 
fare with Turkey, France and England in the Crimean 
war. 

The nineteenth century with its initial horrors of the 
Napoleonic wars and its tragic episodes of the Crimean 
war, the Prusso-Austrian, the Franco-Prussian and the 
Russo-Turkish war (to speak only of European affairs) 
has passed into history. 

The twentieth century has opened with two great 
struggles, the Russo-Japanese and the Balkan-Turkish 
wars. It is our fervent hope and prayer and our fond 
belief that the twentieth century will witness the cessa- 
tion of wars between civilized nations, that this relic of 
barbarism will pass away forever and that nations like 
individuals will adjust their differences by arbitration and 
by judicial decision instead of by brute force. 

The Chairman: The next speaker is one of us who 
live in Washington. He has had a wide practical experi- 
ence in arbitration, having participated in the Bering Sea, 
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the Alaska Boundary, the North Atlantic Fisheries, and 
other international cases. He is now agent for the United 
States before the American and British Claims Com- 
mission. In this experience he has gained a wide 
survey of the subject of judicial settlement. It gives me 
pleasure to introduce Hon. Robert Lansing, who will 
speak on ^'The Relation of International Law to Funda- 
mental Rights." 

THE RELATION OF INTERNATIONAL LAW 
TO FUNDAMENTAL RIGHTS 

ROBERT LANSING 

In dealing with a subject so broad in its scope as the 
present one, the difficulty is to find a method of treatment, 
which will, in the time allotted, furnish anything of value 
to the general topic of these meetings. Appreciating 
that it would be futile to do more than give an outline 
of general principles without attempting to amplify it 
by means of illustration and example, I shall treat the 
subject of the "Relation of International Law to Fund- 
amental Rights" in the abstract, leaving to those, who are 
interested, to test the truth by applying the conclusions 
reached to concrete cases. 

By confining this paper to so limited a field, what I 
have to say will be of necessity more or less academic and 
deal with definitions, axioms and deductions. I realize 
that this method is imsatisf actory, since it lacks the appli- 
cation of principle to fact, and I trust, therefore, that 
my remarks will be deemed to be no more than an intro- 
duction suggestive of a theory, which in its application 
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leads into the various branches into which the great body 
of the law of nations is divided. 

With this explanatory statement of the method of 
treatment, which brevity compels, I would begin the 
consideration of the ^'Relation of International Law to 
Fimdamental Rights" with the following proposition as 
the comer stone upon which to construct a rational theory 
of the character of such relation: 

A laWy which in its broad sense is^^a rtde of human con- 
ductj^ has hut one purpose and but one field of operation^ 
namely f the protecti-on of a right. And this is true whether 
the law is part of a moral, mimicipal or international code, 
whether it is customary or enacted, and whether it is 
sanctioned by conscience, by public opinion, or by physical 
might. A law, whatever its origin is or with whatever 
subject it immediately deals, protects some right of an 
individual, of a state or of society by defining right or 
wrong conduct or by imposing restrictions upon conduct. 

It follows from this proposition, which is, I believe, a 
self-evident truth, that rights are inseparable from a con^ 
cept of laWy and that a law without a right as its basis is 
imthinkable. 

A right may be defined in its general sense as '^ that to 
which one is entitled." And this definition raises the 
query, "Entitled by whom or by what?" To which the 
answer may be, "By nature," "By the social relation," 
"By custom," or "By political authority." Of these 
various modes of determining the existence of a hmnan 
right the most ancient in fact but the most recent in 
recognition by mankind is "nature." While in the very 
conception of nature as a source of human rights its anti- 
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quity must be acknowledged, the idea that men possessed 
natural rights only developed after a certain stage of 
culture had been reached. The idea once gained however, 
it became evident that these rights were from their very 
origin fundamental, and that all rights derived from other 
sources were declaratory or restrictive of man's natural 
rights. Thus the laws of a conmiunity, whether written 
or unwritten, applied in the last analysis to these primi- 
tive rights of the individual. 

Long before the idea of natural rights had taken 
definite form, mankind had applied the principle of coop- 
eration to the social relation with the result that political 
authority had arisen and individuals had become sub- 
ject to such authority in the communities of which they 
formed a part. When it was recognized that man from 
his very nature, as a member of a community, was justly 
entitled to certain rights, it was seen that the laws emanat- 
ing from political authority recognized such rights, even 
though it denied to their possessor the full power of en- 
joying them, and further that man had established 
political authority in a commimity for the purpose of 
defending these rights and controlling their exerdse. 

The rights of an individual, which are fundamental, 
because they spring from the fact that man exists as a 
member of a commimity or political state, are those 
made familiar to us all by their frequent recognition, 
namely the rights of lifCj liberty and the acquisition and 
possession of property. Of these the rights of life and 
liberty are manifestly natural; but the right of property 
— ^the essence of which is the use of a thing to the exclus- 
ion of others — ^is an institution, which did not and could 
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not come into being until political authority had been 
established in communities. Prior to that time men 
acquired and possessed, but the right to acquire and pos- 
sess did not exist. In one sense, therefore, it is incorrect 
to term the right of property, a natural right. 

However, in the present state of civilization, the 
right to acquire and possess property may be reasonably 
characterized with Ufe and liberty as a natural, inherent 
or inalienable right of man, as it is a right fundamental 
to the establishment and continuance of social order. 

It is then for the protection of these natural rights and 
to insure their regulated enjoyment that governments are 
constituted and laws proclaimed. A law is always a lim- 
itation upon himian conduct; and the limitations thus 
imposed are always for the purpose of protecting some 
f imdamental right of an individual or group of individuals 
from being impaired by the imrestrained acts of other 
individuals. 

Human society, as constituted in the present age, 
requires no formal declaration that man is entitled to 
life, to liberty and to acquire property. Man's conscious- 
ness of existence as a member of society and his faculty 
of reason proclaim these rights. They form the very 
foimdation of society itself. And yet mankind, though 
so generally accepting the fact of their existence, realizes 
that they cannot be exercised by every member of a 
conmiimity without restraint, since there would result 
constant conflict and confusion. To avoid this chaos and 
disorder, communities through the agency of political 
authority regulate by laws the manner of life, the exercise 
of liberty and the methods of acquiring and using property. 
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No individual) therefore, who is a member of a com- 
mimity, possesses or can possess an absolute right of life, 
a right of imlimited liberty, or an imregulated right to 
take and use property. The social relation compels every 
individual to submit to restraint and to confine the exer- 
cise of his natural rights within a limited sphere of action. 
Laws determine these spheres of action and protect them 
from invasion. 

If the forgoing reasoning is correct and the fimdamental 
rights of persons produce laws in political states, and if 
international law possesses the essential qualities of law 
in fact, then the reason for its being should be the same 
even though its unit of application is a state rather than 
a person. If the analogy between a community of per- 
sons and the conmiimity of nations is even in a measure 
complete, then a state must possess fundamental rights 
analogous to the personal rights of life, liberty and prop- 
erty. That it does, I think, may be asserted without 
hesitation, the analogous fundamental rights being those 
of existencCy independencCy and the acquisition and control 
of possessions. 

While the likeness between life and existence, liberty 
and independence, property and possessions, seems to be 
essentially perfect, the relations between personal rights 
and the relations between national rights differ very 
materially. A person, while necessarily possessing life, 
may be deprived entirely of the power to enjoy liberty 
and property, but a state cannot be deprived of its inde- 
pendence or possessions and retain its existence, they are 
necessary attributes of statehood. 

A state's fundamental rights of independence and 
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possessions pertain directly to sovereignty y that ^^ power to 
do all things without accountability to a superior y^ which is 
the very essence of the concept of a state, in fact, its 
life. Independence is the right to exercise this supreme 
power; it is the manifestation of its existence. The right 
to acquire and control possessions is the right of a state 
to have a sphere or spheres, within which its sovereignty 
may be exercised. Hence it is evident that a state cannot 
be deprived of either of these fundamental rights and 
retain its existence. 

I realize that, in using the word *^ sovereignty^ as a 
term of international law, I am doing violence to the 
views of some distinguished publicists, who limit the 
term to constitutional law. This is not the place to 
discuss whether they are right or wrong. For the present 
purpose sovereignty is used to express the supreme power 
of a political state, the external manifestation of which 
is comprehended in the term '^independence.^' It makes 
no difference here whether or not "sovereignty" is a 
proper term of international law; the important thing is 
that there should no be misunderstanding as to the mean- 
ing which is attached to the word. To avoid possible 
misconception and criticism, it seemed necessary to make 
this explanation of its use. 

The fact, that every act of sovereignty is directed to 
the control of himian conduct, which is accomplished by 
announcement of the sovereign will in public laws or by 
the employment of physical might, shows that there are 
two ways in which sovereignty can perform its fimction; 
one, by limiting the conduct of persons within a given 
territory, and the other, by limiting the conduct of certain 
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persons wherever they may be. Thus there may be and 
are in fact two spheres, in which sovereignty operates, 
which may be termed the territorial sphere and the polit- 
ical sphere, and the sovereignty exercised in each may be, 
for convenience, distinguished as territorial sovereignty and 
political sovereignty. 

It is apparent that, imder certain conditions, the ter- 
ritorial sovereignty of one state may come in conflict 
with the poKtical sovereignty of another state; that is, 
the right to control the conduct of a particular person 
may be claimed by two states, one on the ground that 
such person is within its territorial jiurisdiction, and the 
other on the ground that the person owes it obedience 
because it is its citizen or subject. In such cases complete 
independence by both states is impossible, and the right 
of each can only be preserved by mutual concessions^ 
which limit the spheres of exercise of their respective 
sovereignties. 

Limitations of this character form an extensive branch 
of international law. They have arisen from custom and 
usage, and now constitute a series of definite rules gov- 
erning the conduct of states in such circumstances, a 
series which among dviUzed nations has been confirmed 
or modified to a considerable extent by treaties. 

To this relationship between the territorial sovereignty 
of one state and the political sovereignty of another be- 
long such subjects as commerce, nationality, aliens, domi- 
cile, extradition, etc. While the rules, which have been 
sanctioned by common consent or by agreement, appear 
on their face to be for the protection of the natural rights 
of persons, a moment's consideration of the relation of 
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such rights to sovereignty will show that the ptirpose and 
effect of the international rules are to protect the fun- 
damental rights of the states. 

Whatever may be the primary source of the natural 
rights of persons, and whatever may be the moral obli- 
gation and practical necessity of recognizing and pro- 
tecting such rights in a conmnmity, the ability of a per- 
son to enjoy them depends entirely upon the will of the 
possessor of the sovereignty in the state to which the 
person is subservient. Unsupported by that power, 
which is in supreme control of human conduct within 
the territorial and political spheres of its exercise, a per- 
son's natural rights are valueless since he cannot enjoy 
them. 

In so far then as international law appears to recog- 
nize and protect such natiural rights, it is in fact but rec- 
ognizing and protecting the fimdamental rights of a state, 
that is, its sovereignty by defining the sphere in which 
sovereignty may be exercised. In cases where an indi- 
vidual is or may be subject to the control of two distinct 
sovereignties, international law affects personal rights by 
determining the spheres of exercise for such sovereignties. 

There are two conditions in which sovereignties come 
into conflict with one another in determining the exer- 
cise of personal rights, both of which arise from the partic- 
ular area of the earth's surface on which a person hap- 
pens to be. The first of these is the one already referred 
to, that is, when a national of one state is within the terri- 
tory of another state. The second is when a person is 
outside the territorial jurisdiction of any state, which, 
on the assumption that every land area is subject to the 
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sovereignty of some state, limits the exjurisdictional area 
to the high seas. 

It is manifest that when a person is subject to the 
territorial and political sovereignty of one state, that is, 
within the territory of the state, of which he is a national, 
the state's independence of control over his conduct is 
complete in the state. No other state has a right to 
interfere in his behalf; and, if this assertion is true, the 
natural rights of such person cannot be a subject of inter- 
national law. This would appear to demonstrate that 
the relation of international law to personal fundamental 
rights is only incidental to its recognition and protection 
of the fimdamental rights of a state. 

But, to revert to that condition in which a person is 
subject to the political sovereignty of one state, and at 
the same time is within the territorial jurisdiction of 
another state, it is in that case necessary for international 
law to determine to what extent each state should exer- 
cise its sovereignty in controlling the conduct of such 
person. Manifestly this determination limits the inde- 
pendence of one state in its territorial sphere and the 
independence of the other state in its political sphere. 
In actual practice the exercise of natural rights by a per- 
son, when in foreign territory, follows generally the rules 
governing the exercise of such rights permitted to mem- 
bers of the state possessing the territory; but in some cases, 
particularly when the foreign state belongs to the semi- 
civilized class, the rights of an alien are much more exten- 
sive. These exceptional privileges do not, however, 
find their protection in any fixed rules of international law, 
but in special treaty stipulations. 
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The second condition, in which international law 
affects the exercise of individual rights because of the 
conflicting spheres of sovereignty of two states, relates, 
as has been said, to persons on the high seas, and conse- 
quently to the vessels on which they are. 

The intercourse between nations in carrying on com- 
merce md trade with one another and the use of the high 
seas as the common way for such intercourse, linked with 
the fact, universally acknowledged to-day, that the high 
seas, except for a marginal strip of coastal wlaters, are 
not subject to the territorial sovereignty of any state, 
necessitate the general acceptance of a code of rules rec- 
ognizing and protecting the rights of persons and vessels 
when on the high seas. Without such a code there would 
be constant dispute, if not physical conflict, and the 
peaceful pursuit of commerce would be substantially 
impossible. 

Custom and usage had imposed upon the commercial 
states of Europe restrictions in their maritime conduct 
before international law had taken definite form; and, as 
a result, the early treatises on that science are more exact 
in laying down the rules of intercourse between nations 
and individuals on the high seas than they are in dealing 
with any other branch of mtemational law. 

These rules of maritime conduct, which seem to be di- 
rected to the protection of individual rights and their 
equal enjo}nnent by members of different states, are, never- 
theless, primarily protective of the independence of the 
states, to which the persons possessing the vessels owe 
political allegiance, and this protection of independence 
is direct when the object is a public ship. 
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In case a state has failed to permit its nationals the 
full enjoyment of the rights of liberty and property, the 
fact that they are upon the high seas does not increase 
their power to exercise these rights, however general may 
be the sentiment of the civilized world that they are 
being im justly deprived of rights to which they are en- 
titled by nature. From this fact it is manifest that per- 
sons on the high seas are subject to the political sovereignty 
of the state, from which the vessel, on which they are, 
derives its nationality, modified, if they are aliens, by 
the general rules and treaties affecting persons of that 
class. It is, therefore, the fundamental right of a state 
to act independently within its political sphere, which is 
recognized and protected by those rules of international 
law which deal with human conduct on the high seas. 

From this hasty analysis of the relation of interna- 
tional law to the f imdamental rights of states and to the 
natural rights of persons it is apparent that international 
law may be divided into two distinct fields; one, the lim- 
itation of independence, when the political sovereignty 
of one state overlaps the territorial sovereignty of another 
state; and the other, the limitation of independence, 
when the political sovereignties of two states interfere. 

Under the one or the other of these divisions, I believe, 
every subject of international law finds a place. In the 
broad sense, therefore, the purpose of international law 
is to protect a state's right of independence by justly 
equalizing the exercise of sovereignty by all nations when- 
ever their territorial or political spheres of independent 
action are in conflict. 

The recognition of the obligation of states to regulate 
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their conduct by the general rules of international law 
or by the special rules imposed by treaties is particularly 
manifest in times of peace. Under such conditions these 
rules are accepted by states with practical unanimity as 
the just determination of their respective rights, a deter- 
mination reached after long experience and the resulting 
conviction of their necessity and mutual benefit. 

But in times of war, when treaties are no longer oper- 
ative and intercourse between the peoples of hostile 
nations is suspended, a condition arises, in which force 
succeeds law in determining the fundamental rights of 
the warring states in their relations to each other. The 
elemental idea of war is the denial by one state of another's 
right to exercise sovereignty in a particular way either 
in its territorial or political sphere, or in the case of a 
civil war it is the denial by a body of the members of 
the state that the existing government is legally in pos- 
session of sovereign authority or is exercising such author- 
ity legally in its territorial sphere. 

Thus in a foreign war international law ceases to be 
a protective agent of the fundamental rights of the belli- 
gerent states as between themselves, and physical super- 
iority becomes the measure of the rights of existence, 
independence and possessions. 

Although writers upon international law include in 
their treatment of the subject rules for the conduct of 
hostilities in times of war, the source of such rules is the 
humane sentiment of mankind rather than a recognition 
of rights. Rules of this character in no way apply to 
the primary purpose of international law, the protection 
of the fundamental rights of states. 
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Although between belligerents the rules of interna- 
tional law are suspended, they are, nevertheless, in peace- 
ful intercourse with other states. So far as their rela- 
tions with such states are concerned international law 
remains operative though modified to meet the conditions 
produced by a state of war. 

As a consequence these conditions require a separate 
code of rules governing the conduct of belligerent and 
non-belligerent states in their intercourse with each other. 
These rules relate to such subjects as neutrality, blockade, 
contraband, etc. This branch of international law, like 
that which relates to peaceful conditions, affects the fund- 
amental rights of warring and neutral states by defining 
and limiting the exercise of a state's sovereignty both on 
land and sea thereby protecting the sovereignty of another 
state from invasion. 

An examination of the rules of international conduct, 
which affect states during times of war, will disclose that 
a belligerent state possesses more extensive spheres for 
the exercise of sovereignty than the same state does when 
at peace; and that a neutral state possesses more lim- 
ited spheres than when a war is not in progress. The 
principle, upon which the exercise of rights is thus changed 
seems to be that a state at war has its sovereignty at 
stake, that is, its life, and that so far as possible its ph3rsi- 
cal might should be left free and unhampered in the 
efforts to maintain national existence. It is in fact a rec- 
ognition of the primitive right of self-defense, inseparable 
from the natural right of life. 

From this brief review of our subject it would seem 
to be established that every rule governing international 
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intercourse, whether applicable in times of peace or in 
times of war, is intended to protect some fundamental 
right of a state; that the means of protection are by the 
recognition of such a right and by restraints placed upon 
the acts of states other than the possessor of the right; 
and that as every fundamental right of a state pertains 
to sovereignty and every invasion of such right is a sov- 
ereign act by another state, international law in all its 
branches regulates the exerdse of sovereignty. 

However evident it is that international law in its 
present state of development is limited in its scope to the 
fundamental rights of states, it seems to me that there 
is a growing tendency to widen this field of operation. 
Individuals and individual rights are undoubtedly re- 
ceiving greater attention than ever before in connection 
with international relations. Whether this tendency is 
wise may be questioned, but it finds many supporters 
among those who seek from purely humanitarian senti- 
ments to better the condition of individuals regardless 
of their nationality. 

To the advocates of this new principle as a standard 
of international obligations mankind is viewed as one 
great body of individuals rather than as a group of polit- 
ical states. I cannot here enter upon a discussion of the 
merits and demerits of this idea, but I wish to point out 
that, if it should receive the general approval of the com- 
munity of nations, it would cause a radical change in 
the nature and scope of international law. The conse- 
quence would be that international law would apply 
directly to the fundamental rights of persons, which 
would necessitate a revision of the present concept of 
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sovereignty. In what way that could be done and the 
state retam its fundamental rights is a problem which 
the advocates of the theory have not, to my knowledge, 
pretended to solve, and yet it must be solved, if the prin- 
ciple is adopted and the present political organization of 
the world is to continue. 

In practical application this principle, as a basis of 
international conduct, is pregnant with danger to the 
life and integrity of states, particularly to those lacking 
the physical might to resist the demands of those more 
powerful. On the plea of establishing the rights of indi- 
viduals, a government might, with apparent legality, in- 
terfere with the domestic affairs of a foreign state, and 
by the exercise of force or by the menace of force deprive 
it of its fundamental rights. 

"F(?r the sake of humanity^ would be no longer an 
excuse generally rejected as illegal, although, I believe, 
that it would still be received with doubt as to the unself- 
ishness of the government relying upon it as a just ground 
for coercion. Indeed, nations today have shown little 
evidence of being inspired by so lofty an altruism as en- 
titles them to be the judges of the acts of other nations 
in their dealings with individuals. Until it has attained 
this high moral plane to confer upon a government the 
legal right to compel another government to conform to 
a particular standard in relation to persons within its 
jurisdictions would be to supply the former with plausible 
grounds for the gratification of its own ambitions. 

International law has not as yet recognized this prin- 
ciple, which would give legality to acts so destructive of 
the present concept of a state. Intervention and inter- 
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f erence with a state's independent exercise of sovereignty 
within its legitimate spheres are rightfully considered to 
be beyond the pale of law. 

Therefore, until the civilized nations of the earth are 
converted to the idea that they should submit the right- 
eousness of their sovereign acts to the judgment of 
others — an idea, which, if adopted, would, I believe, cause 
endless controversy and menace the peace of the world — 
international law can have no greater purpose and no 
broader field than the protection of states in their f im- 
damental rights of existence, independence, and the acqui- 
sition and retention of possession. 

The Chairman: The next speaker is widely known 
as a scholar and writer in political history and political 
science. I take pleasure in introducing Professor A. L. 
P. Dennis, professor of history in the University of Wis- 
consin. The subject of his address will be "Changing 
Influences in the Nature of International Controversies." 

CHANGING INFLUENCES IN THE NATURE OF 
INTERNATIONAL CONTROVERSIES 

A. L. P. DENNIS 

On this occasion any treatment of "changing influ- 
ences in the nature of international controversies," must 
of necessity be brief. Furthermore three considerations 
define our problems. This paper is prepared for a special 
program, devoted to the central concept of the relation 
of the individual to the judicial settlement of interna- 
tional disputes; secondly, historical, rather than legal, or 
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as yet purely contemporary, aspects of the matter are 
my concern, and in speaking it is obviously impossible 
to indicate my historical sources; lastly the body of 
facts on which a more thorough treatment of such a sub- 
ject must be founded is at once so vast, so complex, and 
yet so incomplete that my best hope can only be for some 
suggestions as to further research. In any event, I have 
no formulated conclusions to offer. 

At the outset there is the fact that international con- 
troversies presuppose a high historical development. We 
have to observe a complex civilization in which the econ- 
omic, legal and moral relations of the individual to the 
state are inevitably diflSbilt and intricate. Therefore in 
international controversies between such states the posi- 
tion of the individual, his desires, rights,and duties travel 
to an even more involved and more importunate stage. 
Not only have the energies of individuals affected the 
policies of states, but weightier determinations of states 
have also endangered the interests of individuals. Par- 
ticularly in modem history, such relations, problems, and 
possibilities have gained added stimulus through one or 
more of at least five factors, namely, the extension of 
capitalism and consequently of credit, the progress of 
popular government, increased ease of contact and rapid- 
ity of communication, religious and humanitarian prop- 
aganda and achievement, and the increasing organization 
of labor. However, in any analysis of these five factors 
the historical evidence does not show that each of these 
factors has always acted in the same way. The best 
we can do is to examine each and throughout to consider 
the individual in his relationship to such matters. 



^ 
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I. In the case of capitalism, one of its first influences 
in modem history was to stimulate despotism, now emerg- 
ing from feudal restraint, and thus able to maintain a 
mercenary army imguided by national organization and 
national ideals. The clamor for adventurous investment 
in remote regions, the jealousies and conflicts of rival 
mercantile and colonial corporations, and the dominance 
of imperfect economic theories, all tended at times to 
make the new capitalism a dangerous factor in inter- 
national relations. Further historical examination re- 
veals certain additional aspects of the matter, for capital- 
ism has operated in at least three ways, namely: (i) to 
stimulate the search for sources of raw materials; (2) 
to emphasize the demand for larger markets; and (3) to 
whet the desire for direct investment, whether by means 
of the establishment of individuals in business in a foreign 
country, or by means of loans to national states. Con- 
sidering each of these in turn, we find that the search for 
raw materials, whether, for example, gold or specie or 
rubber, has usually implied that the regions in which are 
to be foimd the sources of supply have a lower, or less 
extensive, sodal and economic development, than the 
country which is the base of the original capitalistic search. 
Historically, therefore, we have many instances of inter- 
national disputes arising through the contact of a more 
advanced and richer civilization with a less efficient and 
possibly less orderly community. Disputes have been 
more frequent imder such conditions when the situation 
is complicated with the problem of labor. Secondly, the 
demand for markets has for centuries been 'affected by 
economic theories as to exchange, by the policy of pro- 



246 JUDICIAL SETTLEICENT 

tective tariffs, and by the character of the commodities 
for which an outlet is sought. The older economic theory 
that the barometer of national prosperity was first affected 
by the relation of the mere volume of exports to imports 
between two given nations, has frequently led to arbitrary 
governmental interference in international trade. That 
theory has been largely modified in the course of the last 
hundred and fifty years, but still persists to a certain 
extent. Furthermore retaliatory tariff schedules which 
at times may not be reaUy national but which may be 
due to individual or corporate influence, have undoubtedly 
constituted another menace. This aspect leads directly 
to the question of the character of the commodities for 
which an outlet is sought. If the demand is for a market 
for commodities such as opiimi and alcohol in regions 
where such imports are a special menace to the consum- 
ing community, if the dishonest quality, as well as the 
imfortimate character of the exports is there recognized, 
the stimulus to ultimate international controversy is 
clear. Thirdly, the desire for further opportunities for 
direct investment of capital abroad has made, in the 
main, for a corresponding desire for order and security; 
where these have failed the pressure for intervention to 
protect investment has been great. 

Yet here is, on the whole, a later and deeper aspect 
to all of these matters. This lies, first of all, in the ram- 
ifications of capitalism into the taxation of the individual 
and his property, while the slow building of systems of 
national finance and banking have brought vast operations 
into direct contact with the humblest citizen. These op- 
erations, furthermore, have become possible very largely 
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through sjTstems of exchange, based on a more or less 
timid credit. The result of the historic growth of such 
a system would indicate very strongly that capitalism 
may become an increasing brake on war. Even in par- 
ticular aspects, such as have been noted, the hunt for 
sources of supply and for markets has been affected by 
the extension of frontiers, by the development of more 
stable government, by increasing publicity as to the 
methods used, and by a rising public opinion with regard 
to the morals of business. Though tariff policies have 
not as yet emerged from a perilous status, sudden con- 
fiscation of private property is becoming increasingly rare. 
This touches the rights of investors, but here the whole 
matter is still in such a doubtful position from the point 
of view of international law, that we can only hope for 
further light. On the whole, however, as capitalism be- 
comes more common to men, as its intimate daily rela- 
tions with the life of the individual becomes clearer, and 
as its responsibilities are better defined, its influence may 
well become more peaceful. 

n. Meanwhile the progress of popular government 
also is a factor of disputed influence in international rela- 
tions. Part of our difficulty results here from lack of a 
continuous body of evidence and part from the confusion 
merely of democratic terms with the realities of popular 
government. Thus we can note at least two elements 
which have contributed to mistaken generalizations on 
this aspect. On the one hand, belligerent nationalism as 
a stimulus to international controversy is not necessarily 
democratic either in origin or real object; and on the 
other hand the spread of democratic ideals has often stim- 
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ulated a hasty, ineffident, and bellicose nationalism. In 
any event popular government has suffered in its repute 
in the modem world, from the prostitution of splendid 
political terms to the meanest material purposes. Every 
student must always be ready to ask when is a republic 
not a republic, to inquire into the realities behind a con- 
stitutional government, and to imderstand that democ- 
racy is one of the most misused terms in our historical 
vocabulary. 

On analysis the development of popular government 
has often been timiultuous; inefficient education has 
spelled impatient ignorance; the abuses of publicity have 
put out of gear the slow machinery of diplomacy; the, 
license of libel has extended to nations as well as to indi- 
viduals. All these occasional companions to popular gov- 
ernment have at times obscured the common vision, and 
the "belief in one's unseen neighbor" which are so impor- 
tant both to democratic progress and to peaceful solution 
of international disputes. But by such means both the 
extension of popular government and judicial settlements 
between nations are becoming possible, safe, and inevita- 
ble. In such matters liberty and equity go hand in hand. 

in. With this factor increased ease of contact and 
rapidity of commimication are entangled. For contact 
has advanced from the hazardous settlement of lonely 
agents in foreign territory to the almost weekly movement 
to and fro of busy men and to the constant travel of the 
tourist. Likewise the transmission of information affect- 
ing the relations of nations has passed from the tales of a 
returned Marco Polo to the work of the Associated Press. 
Increased contact has, however, multiplied both the in- 
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struments aud the occasions of friction; and the mechan- 
ism of the 'modem world has tended to make such friction 
a quicker means of flame which often heats before it en- 
lightens. By modem systems of communication we have 
increasingly fallen imder the tyranny of news which 
expects us to appraise yesterday's events at the antipodes 
more promptly than the history of Tyre and Sidon and 
often with less real materials for the trath. Thus al- 
though it is beyond historical proof, I suppose that in 
the "Trent affair" the break in the Atlantic cable was, 
in 1861, one of the most potent influences for peace be- 
tween the United States and England. On the other 
hand in the Dogger Bank episode the rapid, if not entirely 
disinterested, work of a certain press agency was appar- 
ently a considerable factor during a critical day and night 
in assisting the mind of England to a calmer and a more 
reasonable view as to what ought to be done. In like 
fashion within the past few weeks it has seemed to me 
that the possibility of a greater intemational stmggle has 
been checked very largely by the rapid chance that Europe 
has had to guess at the meaning of diplomacy and to 
express its desire to avoid a horrible catastrophe. Finally, 
in contact, though occasions for dispute be multiplied, 
men have also had the opportunity to discover their sim- 
ilar interests; the means for settlement of controversies 
have also multiplied; and over all flies the increasing 
intelligence that common sense owns no national flag. 

IV. In the fourth place we come to religious and 
hmnanitarian propaganda and achievement. These are 
vast and dynamic matters; but at the outset as in the 
use of the term "democracy," there lies the almost ency- 
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clopedic and maltreated term — ^religion. The historical 
evidence as well as our own knowledge of humanity will 
enable us to appreciate that many so-called religious wars, 
even the fierce onslaughts of early Mohammedanism, 
were at least in part inspired by worldly, rather than 
purely religious motives. Of the propagandist religions. 
Buddhism alone seems to have the clearest title as a 
peaceful religion, though throughout Islamic theology 
there is the dispute as to the real meaning of jihad, or 
holy war, and Christianity has the explanation in the 
Epistle of St. James that '^wars and fightings'' come 
from worldly desires. Nevertheless there is the indubit- 
able fact of religious antagonism, based upon jealous con- 
viction as well as upon social distinction, which has stim- 
ulated international, almost intercontinental, contests. 
In addition we have the use of religion for material ends, 
sometimes for a natural desire for vengeance, the employ- 
ment of missionary agents as pioneers, sometimes as 
martyrs in the cause of political expansion and exploita- 
tion, and occasionally the appreciation by the powers of 
this world of the value of a murdered missionary in the 
international market. 

I turn, however, to certain other aspects of the matter. 
Religious propaganda implies to a greater or less extent 
the notion of the equality of men and in its higher forms 
transcends racial and national concepts. Today as com- 
pared with the sixteenth or seventeenth centuries, it is 
no longer naturally connected with political dominion. 
Indeed Professor Caldecott has defined the proper mod- 
em demand with regard to religious propaganda in two 
principles: 
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"That no government shall disturb the political sit- 
uation by including in its programme the propagation of 
its own religion, as distinguished from its maintenance. 

"That no government shall refuse to its subjects free- 
dom to hear religious messages, or prevent them from 
accepting them if they so desire." 

And he adds, "these principles express a right which 
may be generally accepted as lying at the root of the imi- 
fication of mankind." But with such an ideal we have 
nothing to do at present, since we are studying inter- 
national disputes. 

There is, however, another consideration. For as we 
study the history of foreign missionary work it becomes 
clearer that the trend of the propagandist movement, at 
least in most Christian churches, is toward the increasing 
recognition of the importance of sodal and educational 
methods and objects. The older que.stion in religion is 
"what shall I do to be saved?" The more recent tend- 
ency is to ask "what shall I do to be of service?" The 
relationship of these two questions does not concern us 
at present. But the fact remains that, as religious prop- 
aganda brings home to the individual the social signific- 
ance of another religion and of another civilization, two 
things have happened. In the first place, the social and 
humanitarian work of the missionary has at least in its 
initial stages possibly made him a more varied cause of 
international dispute, and secondly, his unportance polit- 
ically has greatly increased, as for example in the matter 
of the influence of Roberts College on nascent Bulgarian 
statesmanship. 

The whole hiunanitarian movement, which historically 
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is SO closely connected with religion, has, however, other 
aspects. The eager demands for intervention to check 
alleged outrage and massacre have from time to time 
imdoubtedly made himianitarianism a possible incitement 
to international controversy. Here, indeed, dread of war 
rather than mere callousness on the part of statesmen has 
often operated to modify this influence. The wider serv- 
ices of neutral philanthropy have, nevertheless, an oppos- 
ite trend, for by the work done during famine, plague, 
flood, and war, we may hope that some causes of contro- 
versy will endure at least partial eclipse behind the mem- 
ory of international benefaction and sympathetic service. 
And it must not be forgotten that religious and humani- 
tarian propaganda, however organized, are of necessity 
first of all the work of individuals for individuals. 

V. Lastly we come to the organization of labor. We 
might consider the need of labor as a cause of war had 
we time to review the history of a primitive civilization 
which spared its captives in a victorious struggle in order 
to set them to work. We might recall the history of 
modem colonial slavery with its bequests of horrors and 
bloodshed; we might imagine the long procession of labor- 
ing men who, in all ages have gone to war at the bidding 
of their masters. But in all of these events, extending 
across the centuries, we do not necessarily find a real 
organization of labor; that is a matter of more recent 
history. 

In the first place, therefore, are the frequent protests 
of labor leaders against war, the nascent endeavors toward 
internationalism, and the vigorous resolutions adopted by 
socialist congresses denouncing modem armaments. All 
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of these are interesting, but axe too recent and are as yet 
untested as to their eflScacy in altering the nature of 
international disputes; so far we cannot admit them as 
positive historical evidence upon which to base any state- 
ment. 

In the second place there is the voluntary mobility of 
modem labor. This has resulted in part from emigra- 
tions which are possibly destined to be as significant as 
the so-called Barbarian invasions and which have already 
produced greater shifts in population than those con- 
nected with the Crusades. Here we find relatively new 
material for international dispute arising from economic 
rivalry often between groups of unskilled laborers. The 
situation in the Pennsylvania coal mines or in Califor- 
nia and recently in British Colimibia suflSce for hasty illus- 
tration. The question depends as yet on insuflSicient his- 
torical data, but is worthy of serious consideration. 

In the third place is the organization of indentured, 
and possibly forced, labor. We must dismiss the legal 
and moral aspects of this matter except in so far as they 
relate to the subject of international dispute. In any 
case the historical aspect is that with the necessary exten- 
sion of capitalism to the organization of imskilled labor 
in possibly remote regions, where local labor is inefl&cient 
— or insufficient — ^the material for international contro- 
versy has increased. Indeed, as the late Sir Charles 
Dilke said in 191 1, "It is not easy to feel certain whether 
the anti-slavery cause has lost or gained groimd in our 
time." For the importation of cheap labor imder a sys- 
tem of contract may oflfer in the first plact- the basis of 
international dispute, when that system fails to provide 
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proper protection for all concerned. Here we have only 
to recall the investigations of the Chinese imperial com- 
mission sent to Cuba to inquire into the oiganized labor 
system subsequent to slave emancipation. Or we may 
have the case of foreign concessionaires utilizing local 
labor, as in Yucatan or in the opening of certain parts 
of Africa and possibly of the Amazon valley, which under 
certain drcimistances might well furnish the basis of con- 
troversy. In other words, with regard to organized labor, 
the student of the nature of international disputes has 
already to consider certain important and possibly novel 
tendencies whose full bearing it is as yet impossible to 
determine. After all, the questions that may become 
matters of controversy are, however, fundamentally prob- 
lems concerning the rights of individuals; and the exten- 
sion of national interest to the status of a humble labor- 
ing citizen may ultimately prove a sign of progress. 

This hasty survey of the influential character of these 
five factors leaves the historical student of the nature of 
international disputes by no means despondent but full 
of curiosity. Obviously I have omitted certain influences 
which some of us might consider permanent in the nature 
of international controversies. That, however, does not 
presuppose that they are not necessarily nor idtimately 
susceptible to judicial settlement. But it is the prob- 
lems of research which chiefly interest me. The distri- 
bution of that work is in itself a matter of adjustment 
The idealist and the lawyer have their important parts; 
the task of diplomacy is essential; but I question, whatever 
our occupation, whether we can dispose of any matter 
without recourse to the f imdamental historical fact. We 
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have not as yet a new heaven and a new earth. We still 
stand on old ground while we can well believe that 

The new age stands as yet 

Half built against the sky, 
Open to every threat 

Of storms that damour by: 
Scaffolding veils the walls, 
And dim dust floats and falls, 

As, moving to and fro, their tasks the masons ply. 

The Chairman: The last address to be made on the 
regular program this afternoon will be by a gentleman 
who is a member of the bar of the state of Maryland, 
practising in the city of Baltimore, and who is a student 
of the philosophy of law and of the history of law. I 
take pleasure in introducing Mr. Omer F. Hershey, who 
will speak on "The Line of Least Resistance in the Estab- 
lishment of International Tribunals." 

THE LINE OF LEAST RESISTANCE IN THE 
ESTABLISHMENT OF INTERNATIONAL 

TRIBUNALS 

O. F. HERSHEY 

One of the rules which St. Benedict laid down to 
reform the monasteries of Europe, just as I apprehend 
we shall some day have to reform our collegiate foimda- 
tions, provides a form of punishment for any monk found 
to be contumacious or disobedient, or a scomer or a mur- 
murer. I trust that my failure to submit a formal paper 
appropriate to this occasion, or that the casual character of 
my remarks will not lead you to infer that I am a scomer 
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of either the scholarly or practical work of this Society. 
I am not. But I confess I am something of a munnurer, 
and in this capacity I fancy I am fairly t}^ical of most 
business men. 

None of us believe in war; but while the world has 
adimibrated with messages of peace — and peace congresses 
and active pacificators have entertained us with endless 
generalities about a new era of international good-will, 
disarmament, judicial settlement of disputes and what 
not, we have seen actual war and the ruthless prepara- 
tion for war go on apace. So while it is to our credit 
as business men that we are not scomers, it is not entirely 
to our discredit if we are murmurers. If we have not 
been just to your efforts, perhaps it is because we have 
not imderstood you and you have not imderstood us. 

The truth is, as practical men we have not taken your 
efforts seriously. Your work does not interest us as it 
should. Indeed, if we regard your efforts as visionary, 
it is not because we still hear the clash of arms, or fail 
to see definite results from your labors; it is due rather 
to the fact that you have not really tried to interest us. 
The work of an association like this — of the whole organ- 
ized peace propaganda in fact seems to us academic and 
remote. We business men are disposed to look upon a 
society like this as merely a convocation of learned men, 
illumnati, high brows; experts in things that do not 
much matter; specialists in virtue; dilettantes, verbal 
mystifiers, professorial pundits, professional reformers; 
vain dreamers of dreams; idle theorists in an every day 
work-a-day world of fact. Nor is this attitude of the 
average business man entirely unfair. The misfortune of 
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every cause that becomes the subject of active propaganda 
is that it should somewhat feed upon itself. Its leaders 
begin to lead each other. They develop an intellectual- 
ism that is static rather than dynamic. They write 
learned disqidsitions to convince those who do not need 
to be convinced. They develop the hauteur of an inner 
circle. Formalism and pedantry and precocity creep in. 
Vital processes give way to formulae. Without knowing 
it they imbibe the spirit of the mathematician who pro- 
posed the famous toast to ''Mathematics, may it never 
be prostituted to hiunan uses." 

Now I do not say that the Society for Judicial Settle- 
ment for International Disputes — or the trustees of the 
Carnegie Peace Foimdation, or the divers and various 
peace societies are in this parlous condition. Far from 
it. But I do say that the average business man more or 
less so regards them. I mention this, thus casually and 
therefore somewhat unfairly, because I wish to develop 
the thesis that if we are to succeed in the work of this 
Society we must appeal to those very critics — ^the business 
men of the world — and must oxuselves more fully realize 
the part that business plays as a world force. No one 
questions the value of the scholarship and caref id thought 
that this Society has aroused and concentrated on the 
subject which it has adopted as its special field of effort; 
but concede that theory and experience both justify our 
faith in some sort of, or in a specific form of, interna- 
tional judicature, our real problem, of course, is the prac- 
tical one of how to bring it about. What is the line of 
least resistance along which such a reform can move, or 
what is the strongest sentiment of society which can 
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spirit it along? In other words what is the dominating 
social force of this day? Is it religion or education, or 
politics, or art, or world conquest, or love of military 
glory, or adventure, or individual aggrandizement, or 
altruism, or what? Of course, to a degree it is something 
of all of them, but the one word which I think sums up 
most inclusively the dominant spirit of our age is the 
word "business." And it seems to me that [this spirit is 
not only relatively new as a world force, but that it is 
creating new and saner international conditions and rela- 
tions and by the same token is prepared to accept new 
and saner methods of settling international disputes. 

It may not appeal to us as a matter of pride or happy 
omen, but the truth is that the business man has become 
the super-man of our era. He controls industry, shapes 
society and dominates education, art, politics, religion. 
His shadow falls across the ranges of the higher life and 
he is the very deus ex machina of the comimon life, con- 
trolling it, regulating it, inspiring it. He is changing 
the fabric of society. He is re-writing the moral code. 
He is transforming the character and forms of wealth. 
He is democratizing the world. He is the one striking 
fact of our age and is the touchstone by which it must 
be tested and its future forecast. We are apt to think 
of business only in terms of capitalism and of the busi- 
ness men only as plutocrat or captain of industry or 
entrepreneur, or trader or money changer. Because busi- 
ness has developed its feudal barons we are apt to think 
of it as a new sort of feudalism. We need to realize that 
business, in its most inclusive significations, has become 
the very warp and woof of our actual life and living. 
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Because we think of culture and the life spiritual as con- 
cerned only with the non-economic values of life we are 
apt imjustly to regard business as wholly materialistic. 
Because business has developed a few plutocrats we sym- 
bolize it as plutocracy, forgetting that it is the very essence 
of democracy. Because it deals with profits we overlook 
that its real success has come and can only contine to come 
from service. Possibly society does not understand busi- 
ness because business is only beginning to understand 
itself. The business man is still largely unconscious of 
either his powers or his opportunities or his obligations. 
Nor is this remarkable, when we remember that this 
sovereignty of the business man is extremely recent in 
the history of the race; is indeed a product of the last 
century. 

The two most notable forces of our day are certainly 
this spread of business and the growth of the democratic 
spirit throughout the world. Both have been practically 
contemporaneous and coeval and both are hardly a cen- 
tury old. There may be no relation of cause and effect, 
but it is significant that both business and democracy 
thrive only imder similar conditions and each of them 
curiously enough is developing along the same lines and 
is evolving the same general philosophy. The growth 
of democracy calls for a free career, freedom of contract, 
free play of mutual interests, no special privileges, no 
classes and no personal prerogatives. It cannot be static, 
it must be dynamic, for if it does not move forward it 
goes backward. All of which is precisely true of business. 
Both business and democracy began their rapid rise with 
a philosophy that was frankly individualistic and both 
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now show signs of abandoning it. Democracy now be- 
gins to speak of the new democracy and business itself 
is rejecting the old political economy. Both are con- 
stantly developing new traits, new vitalities, new ethics; 
and in neither the economy nor the philosophy of either 
has war any place. 

If I seem to insist that business is a greater potential 
world force than is democracy in its various world-wide 
manifestations, it is because I believe that increasing 
economic freedom and growth throughout the world are 
not due to the growth of Democracy but vice versa, and 
because I believe that business is actually going to remake 
the world and the government thereof— is in reality now 
doing so. As compared with democracy or any social 
or political enthusiasm that has ever become widespread, 
business has some distinctive new elements of strength. 
It works more directly and dynamically; it fools itself 
less and is less befuddled with words, traditions, preju- 
dices, patriotisms; and it gets quicker and more rational 
and more conscious and more adaptable results than does 
democracy or any other form of world wide human striv- 
ing. But these results, so far, are apparent only in its 
own distinctive field of business. In that field it readily 
and easily solves problems quite as great and quite as 
difficult as those which seem to confound the makers of 
war. An3rway it seems fair to insist that this new enthus- 
iasm which is sweeping the world, and which I have called 
"business," deserves to be studied and imderstood in any 
effort that has to do with war or related subjects. 

I am more interested in this talk to consider business 
in its abstract and general aspects as related to the ques- 
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tion of international disputes^ than I am to discuss some 
of the more obvious evidences of the part it plays in the 
world, though its international rdle and the significance 
of that r61e become daily more apparent. Last year inter- 
national commerce amoimted to $35,000,000,000. Was 
there ever before in the history of nations such a tremen- 
dous force operating to break down barriers or to develop 
new bonds? The phrase "international community of 
interest' ' is taking on a new meaning. Such conununity of 
interest can no longer endure on any dynastic or religious 
or even defensive basis. World politics has taken on a 
new aspect becaust the largest possible share of the world's 
commerce is now a vital question for every nation. The 
"open door" takes precedence of either colonization or 
conquest. President Taft is right in asserting that mod- 
em diplomacy is commercial and aims to substitute dollars 
for bullets — a policy not to be confused, however, with 
the indefensible so-caUed dollar diplomacy. In the feeble 
and pathetic exhibition of archaic diplomacy given us in 
Europe during the present Balkan struggle, the French 
premier seems to have been almost the only official who 
grasped the fact that the issues are fundamentally econ- 
omic rather than political, and that diplomacy in the 
situation there must proceed on that theory. It would 
take hours merely to indicate the extent to which bus- 
iness and finance and credit have become international. 
London and Paris hold the purse strings of the world. 
The armies of Europe are mobilized in counting houses 
not in chancelleries. The power that makes for peace on 
the Austrian border today is business. If the Triple 
Entente supported Austria in war, Paris could stop war 
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by merely calling German loans, just as the Swiss bankers 
brought Berlin to its senses at the time of the Agadir 
incident. Suppose the business affiliations of the North 
and South had been as complex and far reaching in i860 
as they are today, could the Civil war have been possible? 

This far reaching, complex and unlimited ramification 
of international finance and commerce is a growth of the 
last half century and is due, of course, to obvious causes 
like improved means of inter-communication, the spirit 
of democracy, the growth of the press, inventions, dis- 
coveries, etc. Its bearing on the questions of war and 
international disputes is too apparent for comment. 
Business is cosmopolitan. It knows no coimtry. The 
capital of one nation develops the resources of another. 
A financial disturbance in Buenos Ayres is felt in London 
and reflected in every exchange in America. London 
drew the gold needed by New York during the late panic 
from seventeen other nations. It was business that 
worked the transformation in South American politics and 
created the atmosphere in which law and order and the 
judicial settlement of disputes could thrive. It will work 
the same transformation in the politics of the world. 

At the same time business is itself a species of war. 
It rests on more or less ruthless competition in which 
strategy, tactics, deceit, force, tariffs, subsidies, diplomacy 
and even politics play their holy or imholy parts. While 
the rivalry of nations is now frankly commercial, the ri- 
valry of business itself nevertheless speaks a different lan- 
guage. It blindly supports armies and navies because it 
is still imder the spell of old illusions, but in its own strug- 
gle for hegemony it relies not on sword and gun, but on 
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free intercourse, service, justice — the very negations of 
war. Instead of using soldiers it fights to win with engi- 
neers and chemists and inventors and pioneers. If it 
still relies on tariffs and other fallacies of nationalism it 
is because other false ideas also persist as do those of war. 
It has taken us many weary centuries to get rid of the 
notion, once axiomatic in state craft, that men's religious 
beliefs were a proper subject of forcible regulation by 
nations. We shall probably some day get rid of similar 
hallucinations as to international relations. But the 
point I wish to make is that while all business and big 
international business is a species of war, infinite in its 
variety and points of contact, it has found no serious diffi- 
culty in submitting its own disputes to judicial settlement. 
Because the interests of business are antagonistic to 
war, I am not arguing that wars will disappear. I think 
we may concede that if the causes of war were purely 
economic, wars woidd soon cease because of their economic 
futility. I believe that Mr. Angell in his Great lUusion 
has established the proposition that in an economic sense 
war does not and in the nature of things in the modem 
world cannot pay. But unfortunately the causes of war 
are more often human than economic, and imtil mankind 
shaU have outgrown all its hostilities, cupidities and stu- 
pidities we may expect to see fighting animals fight; nor 
am I entirely sure that war is not one of " God's assizes" 
or one of his agencies of human progress or even to a 
degree a biological and sociological necessity. We are 
still a long way from really understanding the causes of 
war. My argument, therefore, is not that business can 
or perhaps even ought to put an end to war, but that it 
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is developing a world spirit or a Zeitgeist and has elements 
inherent in itself, which tend to overcome those non- 
economic causes which still make for war. It cuts down 
racial prejudices, national hostilities, personal misunder* 
standings; and by creating a community of interests and 
a community of imderstanding and a mutual S3mipathy, it 
gradually introduces new compulsions of international con- 
duct, and makes for that international solidarity of interest 
and imderstanding necessary for the maintenance of effect- 
ive international tribunals. 

Let me not be imderstood, however, as idealizing or 
apotheosizing business. I am merely pointing out its 
dominance in the world of men, and not defending it. 
Neither the business mind nor the spirit of business are 
attractive to most of us because we are apt to think of 
them in terms of greed and rank materialism; this is due 
to the fact, probably, that business came in as a social 
outlaw, with a cruel each-man-f or-himself-and-the- devil- 
take-the-hindmost philosophy and we are still imder the 
sway of these preconceptions. Nevertheless, as a matter 
of fact in a large sense business is not moved by greed; it 
is moved quite as much by sentiment, confidence, faith, 
credit, loyalty and the higher moral qualities; in economics 
it no longer even accepts the Ricardian formula; it is 
evolving a philosophy and ethics all its own; and it is 
even making its philosophy felt in the very sanctums where 
commercialism is still anathema. It would be interest- 
ing to discuss, for example, an obvious relation between 
the philosophy of modem business and the ciuxent prag- 
matic philosophy or the new theology or the new socialism : 
interesting, I mean, as showing how this great imponder- 
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able force which I call busmess is shaping the economic 
and also the sodal and spiritual forces of the world instead 
of those forces shaping it^ as we are wont to assume. In 
the evolution of business, the biological law of the sur- 
vival of the fittest no doubt does operate, but the factor 
of mutual aid is also strong. We think of business in 
terms of greed because it thinks of itself in terms of profit. 
Can it be doubted that business is now steadily beginning 
to think in terms of service, if only because the law of 
profits has compelled it to do so? And whither shall 
this lead? Remember that this business era is scarcely 
a century old and already we show signs of entering from 
a competitive into a cooperative era; or at least from a 
more warlike to a less warlike era; and note not only 
the ready adaptability of means to ends with which busi- 
ness thus evolves but the dominance of the moral note 
in this evolution. For example, business in its competi- 
tive warfare discovers that publicity is a fighting weapon 
and advertising becomes a fine art and coimtless millions 
are spent in its merry war— the cardinal object being not 
to serve the public but by hook or by crook to serve the 
advertiser. Suddenly you see a change here — ^advertising 
instead of becoming only a device of competitive war 
becomes also a device of competitive peace. The adver- 
tisers throughout the world organize to establish the form- 
ula of "Truth in Advertising'^ for the simple pragmatic 
reason that truth pays, and real service brings profits. 
I take this example because it so happens that within 
a few months some five thousand allied advertising ex- 
perts from all over the world will meet in Baltimore to 
discuss advertising, and I wish to make the suggestion 



266 JUDICIAL SETTLEMENT 

that this Society might take advantage of this opportiinity 
to sow seed in fertile soil. 

Now I am fully aware, of course, that my argument 
about business is altogether vulnerable, and that I am 
making it prove too much, just as in some respects it 
proves too little; but it at least suggests a line of thought 
worth considering. The forces that dominate the world 
are often more imponderable than ponderable, but if we 
can admit that business has come to be essentially the sub- 
ject of most concern to the peoples of all nations, it must 
figure in the solution of all controversies between nations. 
The wonderful internationalization of business within the 
last generation ought in itself to result in revolutionary 
changes in the method of settling international disputes; 
and it should do so, not so much because of the size or vol- 
ume of international business but because of the inherent 
nature of modem business itself and its actions and reac- 
tions on the world it dominates. We have noted that one 
of the peculiarities of business is that it operates with 
directness; it fights no battle merely for glory or pride of 
victory; it demands palpable results: Is this not a promis- 
ing medium for the development of a rational world order? 
Mankind has always suffered from its illusions and kept 
itself imder the spell of words. When it has not been 
lulled to sleep by words it has been stirred to foolish 
action by them. Business in its own domain is remarka- 
bly free from this witchery. We go on talking about 
national pride, honor and justice, and of war and the 
glories and necessities of war, in the terms and terminology 
of a past era, as if words were eternal verities; while 
business side by side goes steadily forward in its own 
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domain ignoring them. Words and dogmas die hard, but 
jxist as society has overcome those of religion which once 
ruled the world, so business we may hope will overcome 
those that still stand in the way of peace. Business has 
no trouble keeping and adjusting its own international 
contracts and disputes regardless of magnitude, though 
under the spell of words it still goes to war over inter- 
national treaties. The mythical personality of nations 
still deludes and befogs; the prestige of war dies hard. 
Because the trade of England and Germany has doubled 
and redoubled while their navies have grown apace, we 
assume that the former is due to the latter, while the 
truth is that trade has grown in spite of naval power quite 
as much as because of it. Because we have always be- 
lieved that preparedness to fight was a guaranty of peace, 
or that national power means national wealth, or that 
citizenship abroad has the peculiar sanctity which Roman 
power threw about it, we still go fighting for those beliefs. 
But it is nevertheless true that for the first time in the 
history of international relations we now have in business 
a force that is peculiarly free or susceptible of being freed 
of these archaic notions, and for that reason gives us our 
most non-resisting line to further the work we have in 
hand. Within the last few weeks we have seen the 
Socialists threatening to call an international strike as a 
protest against war; and the other day the French laborers 
threatened to make war on war by a complete twenty- 
four hour industrial shut down. Such class protests by 
intensifying a class consciousness are probably bad, but 
they are suggestive of a great power akin to that I have 
been discussing. 

As illustrative of just what I mean by the spirit of 



268 JUDICIAL SETTLEMENT 

business and its relations and effects, let us very briefly 
note its work in the field of contemporary politics. For 
a long time bxisiness regarded politics as a thing apart; 
and it is only now beginning to realize that it and politics 
are one and that business is that one. The spirit of '' the 
new democracy," of which we now hear so much, is fim- 
damentally an awakening to the futility of politics, and 
an effort to make business and social efficiency and justice 
keep step; just as business will not tolerate inefficiency in 
its own affairs, so it is beginning to see that social ineffic- 
iency is not only costly but means social injustice. But 
ideas do persist and it may take another generation before 
business men will really be able to see politics for what it 
really is, to wit, business* Here too they are still under 
the witchery of names and shibboleths. It has taken 
almost a century for "liberty" and "equality" to lose 
their margic as conjure words; and because we now are 
highly wrought up over the obvious truth that in a democ- 
racy the "people" are the source and end of power and 
responsibility, we show signs of making "the people" a 
new shibboleth. Given impressive shibboleths and attrac- 
tive theories, business men hitherto have been content 
to waste most of their political effort in upholding the 
one and making deductions from the other, instead of 
making their deductions from the facts of life. For in- 
stance, when the great Jacksonian wave of democracy 
spread across the land, our theories of liberty and equality, 
led us to insist not only that one man was as good as 
another but that in practical government every man had 
a right to office and even that every man ought to have 
his term at office holding. Now such a notion would 
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never have entered into the mmds of business men deal- 
ing with business as business even at that time. When 
the business conscience of the nation awoke it began to 
express itself in civil service reform. We still have tm- 
limited faith in imiversal suffrage^ frequent elections, 
short terms, rotation in office, recalls, referendum and 
other political devices, but here again business still thinks 
in terms of politics. The witchery of words and theories 
persists. When the business man sees that his relations 
to the state and to his own business are the same, most 
of the problems of government will be solved as speedily 
as he has solved his own problems of business. In politics 
said Disraeli "we govern men with words;" in business 
results govern. We elect government officials for short 
terms; we employ them in business during good behavior. 
Isn't it a suggestive commentary that while we have 
ahnost lost faith in the ability of our large cities to govern 
themselves otherwise than in an extravagant, clumsy, 
expensive, corrupt and ineffectual way, big business and 
little business right by its side and in its midst and simul- 
taneously has been able to manage its affairs wisely and 
well, without excessive complication, without striking in- 
efficiency and with marked economy. The biUion dollar 
steel trust, handling more money, employing more men, 
impinging upon the social body at more angles and in 
more ways than ahnost any dty in the Union, operates 
effectively through the simple medium of a few directors, 
elected too by a large electorate. The same is true of 
countless business organizations big and little; the same 
is true of the whole organization of what I call business. 
We need not analyze the reason for this. We are inter- 
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ested only in noting the fact, as indicating a new powerful 
medium for shaping human relations. 

The analogy is complete in work such as this Society 
proposes. The spell of nationalism, of the equality and 
liberty of states, of sentimental patriotism, of the glory 
of arms and the rapture of battles, the prejudices of race, 
the traditions of **Vaterland,'' the old conceptions of 
international statecraft and of shrewd diplomacy, the 
witchery of words all hang over the business man so that 
when he thinks of international courts or international 
relations he thinks in a way entirely different from that 
he applies in business; just as the business man in his 
counting room and at his political club are two different 
beings. He is coming to his senses in politics; if we can 
bring him to his senses in international affairs, I believe 
international courts will come easily. 

We are all agreed that if we are to succeed in estab- 
lishing effective international tribunals, they must rest 
on an effective international public opinion. Most organ- 
ized efforts to create such a body of public opinion make 
the cardinal mistake of using the old formulae, of appeal- 
ing to the humanitarian, altruistic, religious and senti- 
mental aspects of the problem. Instead of giving coun- 
sels of perfection let us understand and direct the tmcon- 
scious agencies actually at work. We approach the 
specific problem of this Society as though our chief diflScul- 
ties were juridical. I believe this side of the problem can 
safely be allowed to take care of itself. The character 
of conflicts slowly determines the character of remedies 
in both domestic and international law. Whether you 
assume that international law consists of accepted rules 
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of conduct, deduced from reason and sotind justice, or 
that it consists merely of customs and observances in an 
imperfectly organized society which have not fully ac- 
quired the character of law but are on the way to become 
law, you are bound to admit that its idtimate sanctions 
rest on public opinion; and I believe that today effective 
international public opinion fimctions best in terms of 
business. International law treats nations as equal and 
sovereign and evolves elaborate doctrines about the per- 
sonality of the State, nationalism, etc. International 
business does not concern itself with those distinctions; 
it ignores State lines; knows nothing about the "person- 
ality of states;*^ and altogether deals only with facts not 
theories. As a result it is creating an atmosphere or a 
body of public opinion, free from class consciousness or 
inherited tradition and peculiarly adapted to fostering 
the idea of settling any and all international disputes 
just as it now settles its own disputes. 

The Chairman: The regular program has now been 
completed, and there remains a short time in which 
brief discussions may be had of the topics of the papers. 

The chair would suggest, if there be no objection, that 
the same rules be applied to the debate or the discussion 
as were applied this morning — that each speaker address- 
ing the meeting shall give his name and address so that 
it may be taken down by the stenographer, and shall 
confine himself to three minutes. 

The subjects of the papers are open for discussion. 

Hon. Simeon E. Baldwin: The executive committee 
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would now like to present its report upon the resolutions 
of Mr. Wheeler. 

The Chairman: The meeting will hear the report. 

Mr. Baldwin: The executive committee respect- 
fully reports upon the resolutions introduced by the 
Hon. Everett P. Wheeler, that while each of the com- 
mittee individually agrees with the position taken in 
these resolutions, they think it is inexpedient to depart 
from the settled policy of the Society to pass no resolu- 
tion whatever on any subject. They recommend, there- 
fore, the following vote: 

"Voted that it is the opinion of this Society that it 
can do the most service to the cause which it was organ- 
ized to promote, by adhering to its settled practice of 
encouraging at its conferences the free expression of in- 
dividual opinion from its members, but refraining from 
any formal expression of the collective opinion of the 
Society itself. 

Mr. Baldwin: I move, Mr. Chairman, the accept- 
ance of the report and the adoption of the vote. 

Mr. Macfarland: I second the motion, the reason 
for which is perfectly obvious. This society exists 
for the expression of opinion of individuals and not for 
the formulation of resolutions as a whole. It is not 
a convention, but is a conference in which all views 
may be expressed, but in which no views shall be formally 
adopted. 
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Mrs. Lockwood : It seems to me, Mr. President, that 
a resolution from this Society would be far-reaching, if 
made, althoiigh it may not be in accordance with the 
principles of the Society. 

The Chairman: The question before the house is on 
the acceptance and adoption of the report of the execu- 
tive committee on the resolutions introduced yesterday. 
Is there any further discussionof the motion? 

(No response). 

(Whereupon the motion was put and prevailed, sev- 
eral voting nay). 

The Chairman: The ayes have it and the report of 
the executive committee is accepted and adopted. 
Is there any further discussion? 
(No response). 

A Voice: I move we adjourn. 
(The motion to adjourn was duly seconded, put and 
prevailed, and thereupon, the conference adjourned). 

The Chairman: I wish to announce that the ban- 
quet will occur in this room at seven o'clock this evening. 
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APPENDIX 

To His Imperial Majesty, Nicholas n., 
Emperor of all the Russias. 

The New York State Bar Association avails itself in this manner 
of expressing to Your Imperial Majesty its profound gratification 
at the action of Yoiu* Imperial Majesty in soliciting the attendance 
of representatives of all nations at a conference for deliberations on 
subjects of international significance. It was indeed a happy 
inspiration that prompted so pacific and so magnanimous an act. 
The measure of its influence will not be imfolded for many genera- 
tions, but posterity will siurely point to the Congress at The Hague 
as the beginning of a new era in the world's history, when Reason 
ascended the tribunal and nations paid court to her decrees. 

In view of the signal dissimilitude existing between the social 
conditions and customs of the Empire of Russia and those of the 
English speaking Republic of America, it will not appear inoppor^ 
tune to direct attention to the fact that the occupation of the law 
in America is classed among the honorable and lettered professions. 
Men of that calling are sought for to assume the duties of the most 
responsible public positions. More than three-fourths of those 
who have filled the important office of President were taken from 
the legal profession. The present inciunbent of that position and 
his five immediate predecessor were barristers. This fact is not 
mentioned in disparagement of other avocations or professions but 
solely in explanation of the prominence of the membership of the 
Bar, which might otherwise seem obtrusive, in matters of inter- 
national moment. 

The Bar Association of the State of New York is a Brotherhood 
of men whose lives are passed in the adjustment of legal contro* 
versies. Some of them sit in judgment on disputed claims, while 
the greater number appear before the bar of courts of justice in 

375 
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behalf of litigants to secure or defend personal rights. These 
walks, though they lead through lab3ninths of litigation and con- 
fusion, are nevertheless paths of peace. The lessons they teach are 
lessons of patience, constancy, impartiality and integrity. They 
conduct invariably to the conclusion that rules of law and equity 
are alwa3rs adequate for the complete satisfaction of every rational 
demand made by one man or by any number of men upon others. 
Taught in this school it need hardly be subject for surprise that the 
members of such a profession look forward eventually to the adjust- 
ment of all international differences by the same peaceful methods 
that are now applied to personal controversies; and, to that end, 
they hail with enthusiasm every indication that implies a movement 
toward the fulfillment of the manifest destiny of Christian civiliza- 
tion — the substitution of Right for Might in intercourse between 
nations. 

While the codification of a S3rstem of judicious international laws 
and the establishment of a court to expound and enforce them are 
not directly within the scope of the subjects suggested by Your 
Imperial Majesty for the consideration of the Congress, 3^t the 
Bar Association observes with especial pleasure that among the 
last suggestions by Yoiu: Imperial Majesty for consideration at 
The Hague is one that bears chiefly upon the ''principle of the using 
of good offices of mediation and arbitration, to the end of prevent- 
ing armed conflicts between nations." As the Association has said 
in an address to the President of the United States, may not this 
subject for the deliberation of the Congress ''have hidden within 
it the germ of all the others, and, like the stone rejected of the build- 
ers, may it not be found to have been designed, and it alone to be 
adapted, for the head of the comer of the projected structure, in 
comparison with which every other stone is of secondary signifi- 
cance?" 

On a former occasion, when the people of the United States were 
in imminent peril of entering into a ph3rsical conflict with a kindred 
people across the sea, the duty seemed to rest upon the New York 
State Bar Association of taking an active part in shaping public 
opinion in this coimtry and of seeking a plan by which all inter- 
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national controversies that appear to be beyond adjustment by 
ordinary diplomatic agencies, may be settled without resort to 
arms. A plan for an International Court was devised and submit- 
ted to the President by the Association. Subsequently some of the 
suggestions of the Association were found to be useful in the nego- 
tiation of treaties between the governments of Great Britain and 
the United States. In order that Your Imperial Majesty may be 
made familiar with this work of the Association, and especially to 
the end that that work may be beneficial to the deliberations of the 
Congress of the nations about to assemble at The Hague, there is 
appended hereto a copy of the Memorial to the President, together, 
with its plan for an International Court and the address of a mem- 
ber of the Association, Dr. Chauncey M. Depew, now United States 
Senator, delivered before the Association in 1896. 

It is proper to add that the Bar Association is not wedded to any 
specific plan for an International Court. It will as gladly sup- 
port any other scheme for such a court which has in it the necessary 
elements of utility and stability. Its one aim and purpose is to 
secure the universal recognition of the principle of arbitration and 
the early adoption by all nations of peaceful methods for the settle- 
ment of international differences. It would not lessen its watchful 
care over peacefully disposed communities while there lurks any 
danger from that element of society which still exists in them that 
thrives on others' misfortunes and seeks to multiply them by its 
own overt acts. In other words, it would not disband the police 
force or unnecessarily cripple it by reduction until it becomes 
clearly apparent that conditions have so far improved as to make 
such policy consistent with the best interests of the commimity. 
It would educate and assimilate conflicting elements as rapidly 
as consonant with existing conditions on the broad lines of Christian 
utility and philanthropy. 

The Brotherhood of the legal profession of the State of New York 
feels that the action of Your Imperial Majesty is a long step towards 
the fulfillment of this great piupose among the civilized powers of 
the world, and it extends to Yoiu: Imperial Majesty its unmeasured 
congratulations upon the happy circumstance that has made Your 
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Imperial Majesty the instrumenty in the hands of Divine Provi- 
^ dence, for the inauguration of so propitious and so grand a move- 

* ment as is embraced in the conference of the nations on subjects of 

peaceful import. The Association also ventures earnestly to solicit 
Your Imperial Majesty's powerful influence and active cooperation 
at the coming Congress in seeking the early organization of an 
International Court that may eventually hold jurisdiction over 
' grave matters of international importance and thereby secure the 

happy consummation of all the worthy aspirations of Your Imper- 
ial Majesty in calling for conference the Christian Powers of the 
world. In holiday attire, with arms stacked, the battalions of 
the nations, already mark time to the music of a new song, yet old 
as the Christian centuries, that Your Imperial Majesty has renewed 
in the hearts of the people of all nations: "On Earth, Peace, Good 
will toward men." 

\^th assurances of high regard and distinguished consideration, 
personally and on behalf of the membership of the Bar Association 
of the State of New York, we cordially subscribe ourselves, Your 
Imperial Majesty's 

Very obedient servants, 
W. Martin Jones, 
WiLUAM D. Veeder, 
Edward G. Whitaker, 

Committee of the New York StaU 
Bar Association, 

Attested in behalf of 

the New York State 

Bar Association, at the 

[SEAL] Capitol in the City of 

Albany, N. Y., April 
24th, 1899. 

Walter S. Logan, Presideni. 
Fred'k E. Wadhams, 

Secretary, 
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To THE President of the United States of America: 

The New York State Bar Association has learned with pro- 
found satisfaction that, in behalf of the Government of the United 
States, you have accepted the invitation of His Imperial Majesty, 
the Emperor of all the Russias, to send representatives to the pro- 
posed International Congress to be held at The Hague in the com- 
ing month of May. The Association, by the imanimous action 
of its membership in annual gathering, extends to you its con- 
gratulations and its unmeasured commendation for your prompt 
and cordial recognition of the significance of this event in the his- 
tory of the world, and for your felicitous selection of able ministers 
to take part in the proposed Congress in behalf of the Republic 
under wise and judicious instruction. Your zealous co5peration 
with the Emperor of Russia in a movement which seems destined 
eventually to lead to the unfolding of events of pre&ninent purport 
to all dviUzed lands can but meet with the heart's best desires of 
mankind everywhere. 

In this connection it appears not wholly inopportune for the 
Association to invite attention to its previous efforts on the line 
of international arbitration. It was during the term of your 
predecessor in the honorable and arduous position that you are 
now filling with such conspicuous ability that, for a brief period, 
the nation seemed on the verge of hostilities with a people whose 
language and traditions are the language and traditions of the 
Republic. Wise statesmanship averted threatened danger and 
these nations learned again the lesson, so often taught by precept, 
that cool second thought is best thought, and that a properly con- 
stituted international cGuit can best serve the ends of justice and, 
while preventing bloodshed, secure equity and preserve to both 
litigants national integrity and honor. 

In the midst of the exciting da}^ preceding the adjustment of 
these international problems the annual session of the New York 
State Bar Association was held at the dty of Albany. On invita- 
tion, one of its members. Dr. Chauncey M. Depew, now United 
States Senator from the State of New York, delivered the annual 



28o JtTDIdAL SETTLEMENT 

address. He chose for his subject the burning question of Inter- 
national Arbitration. His words found an answering echo in every 
heart and the Association promptly selected a committee of its 
members to xmdertake the difficult duty of devising a plan for a 
Court for the settlement of international controversies that escape 
adjustment through the agency of diplomatic negotiations, and 
thereafter of accompanying it with a Memorial on the subject to 
the President of the United States. The names of several members 
of this conmdttee who gave the matter their careful consideration 
are familiar to you in the field of legal and political effort. The 
work was promptly done and was placed in the hands of the Presi- 
dent in the month of April, 1896. Subsequently the members of 
the Association were gratified to learn that some of its suggestions 
and portions of the plan it recommended were followed in the 
negotiations of two treaties between Great Britain and the United 
States. 

To the end that you may be familiar with the work of the Asso- 
ciation and the plan it proposed for an International Coiut, there 
is appended hereto a copy of the address of Senator Depew and the 
Memorial to the President, with the report of the conmiittee and 
the plan referred to. Much has been said and written on the sub- 
ject of international arbitration since the Memorial of the Asso- 
ciation was handed to your predecessor, and the world is presumed 
to be wiser now than then. Yet it is doubtful if progress in the 
settlement of questions between nations that challenge more than 
diplomatic negotiations has been such as to make it desirable 
materially to change the recommendations of the Association as 
contained in the papers herewith submitted to you. 

It is well to have in mind the fact that the plan proposed first 
contemplates the establishment of an International Coiul. Con- 
troversies may subsequently be submitted to it by treaty stipula- 
tions between nations whether represented on the Court or not. 
The Supreme Cauit of the United States consists of nine members 
— not of one member from each state of the Union — and yet the 
state that has no member on its bench, in a controversy where it 
is a party, receives equal justice with the state that can count one 
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of the nine a citizen of itself. An established Court, composed of 
learned jurists, having experience in international problems, will, 
when proper rules of procediure have been provided, and a Code of 
International Law has been adopted, mete out justice to litigant 
nations with as even a hand as the jurists of any civilized nation 
make awards to litigant citizens of the present day. 

It may possibly occur to you that the subject of this address 
is in a degree foreign to the matters that are to receive attention 
at the coming Congress at The Hague. Disarmament, limited 
preparations for defense in times of peace and restrictions in 
methods and weapons of warfare in times of hostility are not Inter- 
national Courts or Tribunals of Arbitration. And yet peaceful 
negotiations between great political powers on subjects of such 
vital importance is a promise on the threshold of greater possi- 
bilities. The admission of a mutual piupose on the part of two 
or more great nations to limit belligerent preparations and to draw 
lines of circumscription in the event of futiure hostile attitudes, is 
a harbinger of the early attainment of higher purposes that make 
for the uplifting of humanity and the better civilization of the 
nations. Moreover, one of the subjects presented by the Emperor 
of Russia for the consideration of the conference is the acceptance 
in principle of the using of good offices of mediation and arbitra- 
tion, to the end of preventing armed conflicts between nations. 
Though seemingly not the foremost purpose of the coming confer- 
ence, since it is the last of the propositions to be presented, may it 
not have hidden within it the germ of all the others, and, like the 
stone rejected of the builders, may it not be found to have been 
designed, and it alone to be adapted, for the head of the comer of 
the projected structure, in comparison with which every other stone 
is of secondary significance? 

The Association seeks the adoption of no specific scheme for a 
great International Court. The plan of any other Association, or 
of any person, that has in it elements of utility and stability will as 
successfully appeal to the Brotherhood of the l^al profession of the 
State of New. York for its favor. Its voice and its efforts are for 
peaceful methods for the adjustment of all controversies. With 
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prophetic vision it sees the rapid approach of a new era, and in it 
the Association discerns a better understanding between nations, 
a more perfect recognition of the individual interests of mankind 
and the padfiic rule of Right, Reason and Mercy, a new Triumvirate 
among the powers of the world. Its one purpose now, having given 
expression to its sentiment of gratification at the happy in^iration 
of a great Ruler to call together the nations of the world in peaceful 
conference and at the generous interest taken by you in such a 
gathering, is to solicit your powerful influence in support of a prac- 
tical plan for a great International Court where Truth shall preside 
and the Right of Might shall be forgotten. 

With assurances of high regard and distinguished consideration, 
personally and in behalf of the membership of the Bar Association 
of the State of New York, we cordially subscribe ourselves 
Your very obedient servants, 

W. Ma&tin Jones, 
William D. Veeder, 
Edward G. Whtcaser, 

Committee of the New York State 
Bar Assodation, 

Attested in behalf of 
the New York State Bar 
[SEAL] Association, at the Capi- 

tol in the City of Albany, 
N. Y., April 34thy 1899. 

Walter S. Logan, 

President. 

Fred's E. Wadhaics, 

Secretary. 
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1IEK02IAL 07 THE NEW YOBK STATE BAR ASSOCIATION TO THE PRESI- 
DENT OF THE VNITEJ} STATES, RECOMBiENDING THE CREATION 
OP AN INTERNATIONAL COURT OF ARBITRATION 

To THE President: 

The Petition of the New York SiaU Bar Association respect- 
fully shows: 

That, impelled by a sense of duty to the state and nation and a 
piupose to serve the cause of humanity everywhere, your Peti- 
tioner at its annual session held in the dty of Albany on the 22nd 
day of January, 1896, appointed a committee to consider the sub- 
ject of International Arbitration and to devise and submit to it a 
plan for the organization of a tribunal to which may hereafter be 
submitted controverted international questions between the gov- 
ernments of Great Britain and the United States. 

That said committee entered upon the performance of its duty 
at once, and, after long and careful deliberation, reached the con- 
clusion that it is impracticable, if not impossible, to form a satis- 
factory Anglo-American Tribunal, for the adjustment of grave 
international controversies, that shall be composed only of repre- 
sentatives of the two governments of Great Britain and the United 
SUtes. 

That, in order that the subject might receive more mature and 
careful consideration, the matter was referred to a sub-committee, 
by whom an extended report was made to the full committee. 
This report was adopted as the report of the full conmiittee, and, at 
a Special Meeting of the State Bar Association called to consider 
the matter, and held at the State Capitol in the dty of Albany on 
the i6th day of April, 1896, the action of the committee was affirmed 
and the plan submitted fully endorsed. As the report referred to 
contains the argument in brief, both in support of the contention 
that it is impracticable to organize a court composed only of repre- 
sentatives of the governments of Great Britain and the United 
States, and in support of the plan outlined in it, a copy of the report 
is hereto appended and your Petitioner asks that it be made and 
considered a part of this Petition. 
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That your Petitioner cordially endorses the principle of arbitra- 
tion for the settlement of all controversies between civilized nations, 
and it believes that it is quite within the possibility of the educated 
intellects of the leading Powers of the world to agree upon a plan 
for a great central World's Court that, by the common consent of 
nations, shall eventually have jurisdiction of all dilutes arising 
between Independent Powers that cannot be adjusted by friendly 
diplomatic negotiations. Holding tenaciously to this opinion and, 
conscious that there must be a first step in eveiy good work, else 
there will never be a second, your Petitioner re^>ectfully but 
earnestly urges your early consideration of the subject that ulti- 
mately — ^at least during the early years of the coming century — 
the honest purpose of good men of every nation may be realized in 
devising means for the peaceful solution of menacing dilutes 
between civilized nations. Your Petitioner therefore submits to 
you the following recommendations: 

first: The establishment of a permanent International Tri- 
bunal, to be known as "The International Court of Arbitra- 
tion." 

Second: Such court to be composed of nine members, one each 
from nine independent states or nations, such representative to be 
a member of the Supreme or Highest Court of the nation he shall 
represent, chosen by a majority vote of his associates, because of his 
high character as a publicist and judge, and his recognized ability 
and irreproachable integrity. Each judge thus selected to hold 
oflSce during life or the will of the court selecting him. 

Third: The court thus constituted to make its own rules of 
procedure, to have power to fix its place of sessions and to change 
the same from time to time as circumstances and tiie convenience 
of litigants may suggest and to appoint such clerks and attendants 
as the court may require. 

Fourth: Controverted questions arising between any two or 
more Independent Powers, whether represented in said "Inter- 
national Court of Arbitration" or not, at the option of said Powers, 
to be submitted by treaty between said Powers to said court, pro- 
viding only that said treaty shall contain a stipulation to the effect 
that all parties thereto shall respect and abide by the rules and 
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regulations of said court, and conform to whatever determination 
it shall make of said controversy. 

FtaPiH: Said court to be open at all times for the filing of cases 
and counter cases imder treaty stipulations by any nation, whether 
represented in the court or not, and such orderly proceedings in the 
interim between sessions of the court, in preparation for argument, 
and submission of the controversy, as may seem necessary, to be 
taken as the rules of the court provide for and may be agreed upon 
between the litigants. 

Sixth: Independent Powers not represented in said court, but 
which may have become parties litigant in a controversy before it, 
and, by treaty stipulation, have agreed to submit to its adjudica- 
tion, to comply with the rules of the court and to contribute such 
stipulated amount to its expenses as may be provided for by its 
rules, or determined by the court. 

Your Petitioner also recommends that you enter at once into 
correspondence and negotiation, through the proper diplomatic 
channels, with representatives of the governments of Great Britain, 
France, Germany, Russia, The Netherlands, Mexico, Brazil and 
the Argentine Republic, for a union with the government of the 
United States in the laudable undertaking of forming an Inter- 
national Court substantially on the basis herein outlined. 

Your Petitioner presumes it is unnecessary to enter into further 
argument in support of the foregoing propositions than b contained 
in the report of its committee, which is appended hereto and which 
your Petitioner has aheady asked to have considered a part of this 
Petition. Your Petitioner will be pardoned, however, if it invite 
especial attention to that part of the report emphasizing the fact 
that the plan herein ouUined is intended, if adopted, at once to 
meet the universal demand among English speaking people for a 
permanent tribunal to settle contested international questions that 
may hereafter arise between the governments of Great Britain and 
the United States. 

While it is contended that it is wholly impracticable to form such 
a tribunal without the friendly interposition of other nations on the 
joint invitation of the Powers who imite in its organization, it is 
veiy evident that a most acceptable permanent International 
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Court may be q)eedily secured by the united and harmonious 
action of said Powers as abready suggested. Should obstacles 
be interposed to the acceptance, by any of the Powers named by 
your Petitioner, of the invitation to name a representative for such 
a court on the plan herein generally outlined, some other equally 
satisfactory Power could be solicited to imite in the creation of 
such a court. 

Believing that, in the fulfillment of its destiny among the civi- 
lized nations of the world, it has devolved upon the 3^imger of the 
two Anglo-Saxon Powers, now happily in the enjoyment of nothing 
but future peaceful prospects, to take the first step looking to the 
permanency of peace among nations, your Petitioner, representing 
the Bar of the Empire State, earnestly appeals to you as the Chief 
Executive officer of the government of the United States, to take 
such timely action as shall lead eventually to the oiganization of 
such a tribimal as has been outlined in the foregoing recommenda- 
tions. While ominous sounds of martial preparations are in the 
air, the shipbuilder's hammer b industriously welding the bolt, 
and arsenals are testing armor plates, your Petitioner, q>prehensive 
for the future, feels that dela3rs are dangerous, and it urgently 
recommends that action be taken at once by you to compass the 
realization of the dream of good men in every period of the world's 
history, when nations shall leam war no more and enlightened 
Reason shall fight the only battles fought among the children of 
men. 

And youk Peihioner will ever fkay. 

Attested in behalf of 

the New York State 

Bar Association at the 

[SEAL] Capitol m the Qty of 

Albany, N. Y., April 
z6th, 1896. 

Ed. G. Whitaker, 

President. 

L. B. Proctok, 

Secretary. 
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REPOKT OF THE COMMITTEE 

To Hon. William D. Veeder, 

Chairman CommiUee on International Arbitration of the New York 
State Bar Association^ and Associates: 

Gentlemen: It was your pleasure at the first session of the 
committee to assign to us the duty of devising and presenting to 
you a plan for the creation of a Court of Arbitration to which may 
be submitted controverted international questions between the 
governments of Great Britain and the United States. 

It may hereafter be worthy of remembrance, and we therefore 
note the fact, that the first meeting of the committee was held on 
the T2th day of February, the anniversary of the birth of that great 
American patriot and statesman, Abraham Lincobi, and the first 
occasion of its celebration as a public holiday in the Empire State. 
It seems to us that it was a most fitting occasion for the inaugura- 
tion of a movement looking to the permanency of peace among 
nations — ^a day so recently set apart as a memorial in honor of the 
birth of one who, though the central figure and the controlling 
genius in the most gigantic war of modem times, was a man who 
loved peace better than he loved his life, and whose memoiy savors 
of the sweetest inspirations of the brotherhood of the entire human 
family and of the fatherhood of an inscrutable First Cause. 

We have approached this duty with many misgivings. The 
interests involved in the undertaking are so momentous, the prob- 
lem to be solved so stupendous, and the action of the committee, 
if finally crystallized into a system for the eventual abolition of 
bloodshed among the civilized nations of the world, is freighted 
with such vast possibilities, that we pause on the threshold of our 
endeavor, oppressed with a feeling of the inadequateness of man's 
ability to compass such gigantic conclusion. Our duty, however, 
seems dear, and that is, to make the trial; and, in memory of blood- 
washed battlefields on every continent, and of the wrongs and of 
the rights of humanity everywhere, we apply ourselves to the under- 
taking with honest effort 
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In the outset we find ouredves confronted with a problem of no 
mean proportions. By the resolution under which the conunittee 
is acting, we are expected to devise a plan for the creation of an 
Anglo-American court, and international only as between the 
governments of Great Britain and the United States, while no 
specific instructions have been formulated for our guidance. It is 
contended by some members of our Association — men who are 
recognized among the ablest legal writers and practitioners of the 
state — ^that it is quite within the practicable possibilities to create 
such a court, with only citizens of the two nations to constitute it, 
and that it is the duty of the committee to formulate such a plan 
and present it to the Association. As a sub-committee, we find 
omrselves quite unable to participate in the belief that men of our 
own or of any profession, in any country, have attained to that 
ideal state of universal citizenship when, as members of a great 
International Tribunal, they can so fozget kindred and country 
as to sit in judgment, with perfect impartiality, upon the sins of 
omission and of commission, of their own fatherland. ''My 
country, right or wrong 1" may, in the sweet millennial time toward 
which we trust the world is moving, give place to the wiser and more 
equitable declaration, "My country right, but never wrong!" but 
the boundary Unes between nations are still too closely drawn, and 
the blood flows yet too warmly in the veins of the children of our 
fathers, to contemplate with perfect tranquility the submission 
of controversies to interested litigants for impartial adjudication. 

We therefore confess our inability to provide any plan by which 
a court composed of an equal membership of each government can 
be created to which such differences can be submitted with the 
expectation that a judgment may be rendered by it that wiU be 
respected by both litigants. It would be very like two litigants in 
a subordinate court selecting an equal number of jurors or arbi- 
trators from their respective friends, all of whom should be per- 
sonally interested in the outcome of the litigation, and then expect 
to secure a majority of such court in favor of either party. 

It is manifest, that to arrive at any decision and render a judg- 
ment that litigants will respect, a majority of the court must concur 
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in its findings. In the first place, a case will not reach a court of 
the character contemplated until the representatives of the req>ec- 
tive governments have exhausted every diplomatic effort to come 
to an amicable adjustment of the diq>uted question without fiuther 
friction than grows out of the seemingly cordial correspondence 
carried on between the high functionaries of the foreign offices of 
the two nations. It is only when these agencies prove unequal to 
the emergency, when diplomacy is inadequate and friendly rela^ 
tions are strained, when — ^without an impartial tribunal competent 
to settle the controversy — ^the time comes when pasq)orts are about 
to be exchanged, that steps will be taken to make a case for sub- 
mission to such a cotul. It is evident, then, to the most unlettered 
citizen of either coimtry, that imder such circumstances no case 
can be successfully submitted to a tribunal composed of an equal 
number of citizens of the two countries and that neither nation wiU 
consent to the formation of a court in which it will have an unequal 
voice and influence. If this contention is true, then it must be 
conceded that it is futile to expect that any benefidal result can be 
secured from a court evenly balanced between two contending 
parties. 

The great question of international arbitration is too important, 
in the eyes of all good men of every civilized nation, to be lightly 
dismissed, and we feel that every honest endeavor should be put 
forth to devise some plan for it, even if we must abandon any 
9cheme that contemplates the exclusion of other than Englidi 
speaking people from participation in the deliberations of such a 
court and final benefits to be derived from it. We cordially 
endorse the principle of arbitration, and we believe it practicable 
and possible. Holding fast to this tenet, we believe that the duty 
of the New York State Bar Association wiU not be fully performed 
tmtil it has exhausted every method within its reach to bring about 
the creation of a tribunal to which may be submitted all grievances 
between civilized nations with the same confidence in the justice 
and equity of its final decrees*as is now experienced in the submis^ 
sion of other contentions to high courts of judicature among the 
nations of the world. 
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While grave differences in matters of judicial proceedings, social 
customs and modes of thought still exbt between the Anglo-Saxon 
and the Latin races, and, to the casual observer, insmmountable 
difficulties appear to stand in the way of any closer relations than 
now exist between nations of so widely divergent antecedents, we 
cannot share these apprehensions, and we believe the hour has 
struck when these two great peoples may be brought into closer 
relationship. Standing almost on the threshold of a new century, 
in the dosing hours of the old, and looking back over the years that 
are akeady compassed within it, we are forced to admit that, in the 
rapid strides that have been made in the sciences and in many 
useful discoveries and inventions during its years, improvements 
in the modes of l^al procedure and in the methods of adjustment 
of menacing disputes, espedaUy between nations, have not kept 
pace with other civilizing forces. While steam and electric appli* 
ances have diminished distances, and have drawn nations into 
closer relations socially and commercially, standing armies still 
confront us, and the seas are resplendent with steel-plated battle* 
ships and brilliantly uniformed navies. We sit tHe-drtPUt while the 
knife looks out of our belt and a Winchester rifle or a needle gun 
stands behind each one of us. Can we change these accessories? 
That is the question. 

We hold to the opinion that these two great races have reached 
a stage of development when, in the interests of humanity, a grand 
effort should be made to create a tribunal that, in time, shall grow 
into a central international court, to which shall be submitted all 
grave international questions that threaten the peace of nations 
and the prosperity of the world. As we look abroad and among 
the nations that are now in friendly intercourse politically, com- 
mercially and religiously, we see a growing disposition on the part 
of the representatives of all these peoples to draw closer together 
in their general relations, and to minimize the evils that grow out 
of international disputes. 

Reviewing the situation, therefore, it appears to us, acting as a 
part of the Conmiittee created by the State Bar Association, that 
we shall not have done our full duty in the premises if we do not 
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present to you a plan by which more than the governments of the 
United States and Great Britain shall be brought into these closer 
relations, and eventually submit to an impartial court, controver- 
sies that cannot be adjusted by diplomatic negotiations. Without 
waiting further instructions from the committee, we have, there- 
fore, canvassed this subject from the high standpoint of the greatest 
good to the greatest number, and beg to submit to the conunittee a 
plan which, if adopted, we feel will lead eventually to the results 
desired. It must be conceded that this plan embraces more than 
has been referred to us, but, as the greater includes the less and only 
by the adoption of a plan that brings into these closer relations 
other nations than those using the English language, can we hope 
for the attainment of the ends sought for, we venture to give the 
result of our deliberations. We therefore reconunend: 

Fikst: a permanent International Tribunal, to be known as 
"The International Court of Arbitration." 

Second: Such court shall be composed of nine members, one 
each from nine independent states or nations, such representative 
to be a member of the Supreme or Highest Court of the nation he 
shall represent, chosen by a majority vote of his associates, because 
of his high character as a publicist and judge and his recognized 
ability and irreproachable integrity. Each judge thus selected 
shall hold office diuing life or the wQl of the court selecting him. 

Third: The court thus constituted shall make its own rules 
of procedure, shall have power to fix its place of sessions, and to 
change the same from time to time as circumstances and the con- 
venience of litigants may suggest, and shall appoint such clerks 
and attendants as the court may require. 

Foukth: Controverted questions arising between any two or 
more Independent Powers, whether represented in said ''Inter- 
national Court of Arbitration" or not, may be submitted by treaty 
between said Powers to said court, providing only that said treaty 
shall contain a stipulation to the effect that all parties thereto shall 
respect and abide by the rules and regulations of said court, and 
conform to whatever determination it shall make of such CQn« 
troversy. 
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FtFiH: Said court shall be open at all times for the filing of 
cases and counter-cases under treaty stipulations by any nation, 
whether represented in the court or not, and such orderly proceed- 
ing in the interim between sessions of the court in preparation for 
argument and submission of the controvery , as may seem necessary, 
may be taken as the rules of the court provide for and may be agreed 
upon between the litigants. 

Sdcth: Independent Powers not represented in said court but 
which have become parties litigant in a controversy before it, and 
by treaty stipulation have agreed to submit to its adjudication, 
shall comply with the rules of the court and shall contribute such 
stipulated amount to its expenses as may be provided for by its 
rules or determined by the court 

To secure early consideration of this important question and 
harmonious action on the part of all citizens of this and other 
countries who favor the organization of such a tribunal, we also 
reconunend: 

Seventh: That the President of the United States be respect- 
fully memorialized, on behalf of the New York State Bar Associa- 
tion, and of such other Bar and other associations in this country 
as may be pleased to join therein, at once to enter into negotiations 
with the representatives of the governments of Great Britain, 
France, Germany, Russia, The Netherlands, Mexico, Brazil and 
the Argentine Republic for a imion with the government of the 
United States in the laudable undertaking of forming an Interna- 
tional Court substantially on the basis herein outlined. 

Eighih: That correspondence be opened immediately with 
other Bar Associations in the United States, the action of the Bar 
Association of the State of New York commimicated to them, and 
that such associations and other organizations, societies and indi- 
viduals be invited to join in said memorial to the president, in order 
that action by the government of the United States be secured at as 
early a date as seems practicable and consonant with such an enter- 
prise and the dignity of the undertaking. 

Ninth: That correspondence be also entered into with like 
legal bodies in Great Britain, its colonies and other countries 
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believed to be interested in such a movement, having for its pur- 
pose the encouragement of every effort among civilized people to 
compass peace and strengthen the bonds of brotherly love among 
nations. 

In presenting this plan, we have not overlooked the fact that 
there are many obstacles to be overcome before a tribunal that may 
be entitled to rank as an International Court can become a reality. 
We are not tmconsdous of the fact also that many good citizens 
of our country, whose opinions are worthy of most careful considerar 
tion, maintain that a court of the character outlined in these recom- 
mendations is Utopian and impossible. Here is a broad field for 
argiunent, but we have endeavored to keep out of it as far as pos- 
sible. We do believe some plan, be it the one we now present, one 
at all similar to it, or one entirely remote from it, is possible, and 
will eventually be a consummation among the civilized nations of 
the globe, and that there is nothing more Utopian or impossible in 
such a dream than has appeared in many other dreams looking to 
a higher civilization among the children of men. 

To appreciate the possibilities that may attend upon the advent 
of a new generation and may ultimately enter into its history, one 
must hold close communion with the fictions of its predecessors. 
Evolutions are the products of the years and they wait on intel- 
lectual and moral forces equally with the material. The Utopia 
of one century is the Achievement of the next. Thomas More 
wrote fiction ; Thomas Edison is leaving the imprint of fact on things 
material about him, and yet how very like are the lines of thought 
and study these men of genius pursued in their respective genera- 
tions. A great International Court for the settlement of inter- 
national disputes may be the Utopia of to-day, but none the less 
the Attainment of to-morrow. We shall not keep step with the 
progressive spirit of the century if we are not prepared to move on 
to much higher ground than we now occupy in the adjustment of 
legal controversies among men and nations. The suggestions we 
have made are but the invitation to go up higher. 

In these recommendations we have not attempted to enter into 
details in the formation of the proposed court, further than to 
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provide for the number of judges to constitute it, and some essen- 
tial matters that must necessarily be cared for in its organization. 
We have named nine Powers whose representatives we think should 
be called to constitute this court. These nine Powers appear to be 
such as would most promptly recognize the importance of such a 
tribimal, and that would readily second the movement looking to 
its organization. We do not presume to exclude other nations or 
to intimate by our de^gnation of those named, that representa- 
tives from other nations may not be just as worthy and just as 
satisfactory in every re^>ect to enter into the composition of this 
court, but, believing that in the selection of the members of such a 
court both Europe and America should be represented in as nearly 
equal parts and on as nearly equal terms as circumstances permit, 
we have designated the mne countries named in our seventh recom- 
mendation. We do not need to invite attention to the fact that 
only four of the nine nations specified by us are on the American 
continent, while five are in Eiurope; still it seems to us that this 
division is only a proper one, and that there can hardly be any fair 
criticism of our work on account of it. These nations are among 
the most enlightened and powerful on the two continents and 
unquestionably each one of them has a high court from which may 
be selected a most satisfactory representative to sit as an arbiter 
in a great central tribunal. 

The plan proposed by us for the selection of this court appears 
to be the most feasible and least objectionable of the several plans 
that have suggested themselves. The members of the highest 
courts of these different governments are selected for their known 
ability and integrity and it is presumed that they are all chosen for 
life, or during good behavior. They are as far removed from 
political influences as any body of men can well be, and it is the 
opinion of your sub-committee that no better plan can be devised 
for the formation of an impartial international tribunal than to 
have nine judges selected from nine such courts, who are beyond 
the reach of political influence and personal ambition. For the 
same reason, we have provided for a change in the court when, by 
reason of incapacity or other cause a member of the court who has 
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been selected is found unable properly to represent his government 
in tlie sittings of the court. 

We are of the opinion that the selection of the court and the 
power to make changes in it from time to time should be left 
wholly to the Supreme Courts of the respective Powers represented 
in the International Court. There are many other methods that 
have suggested themselves, but not one of these seems so free from 
objection, as the one we have named in our second reconmaenda- 
tion. Appointment by an Executive is open to the criticism of 
possible political influence, while the Supreme Coiurt of a nation 
embodies the highest and profoundest judicial conception and is 
too remote from improper influences to yield to any pressure not 
designed to serve the highest purposes of so important an enter- 
prise. 

We ought also to explain that we believe it unnecessary, in the 
formation of this court, for the governments composing it to enter, 
in advance of its construction, into any treaty stipulations in regard 
to it. We think the work of organization can be done by the legis- 
lative and executive branches of the several governments, without 
resort to treaty negotiations. There may be no objection to a 
general treaty between these governments, looking to the formation 
of this coiut, but it appears to us that the time for treaty stipula- 
tions to be entered into is when two or more governments, either 
represented in this court or outside of it, recognize its utility and 
accept it as their ''peace maker," or, in a specific case, without such 
full acquiescence, find themselves in a position where they are 
unable, by ordinary diplomatic negotiations, to settle a controversy 
that threatens amicable relations between them. Then such a 
treaty may be entered int6 and the petmanency of the court recog- 
nized, or their specific controversy submitted to the tribimal that 
has already been provided by wise legislation on the part of the 
several Powers represented in it. 

The wisdom of the plan we present may be questioned on the 
ground that it embraces too much, and that the time has not 
arrived when so many Powers may be prompted to entertain a 
project for a great central international tribunal. We take occa- 
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sioiiy however, to observe that this proposition is intended to meet 
the present ahnost universal demand for a permanent court for the 
settlement of controversies that may arise between the govern- 
ments of Great Britain and the United States, while it b at the same 
time sufficiently flexible to be adapted to the necessities of other 
nations as they may learn its utility. It appears to us that a court 
designed to perfonn such an important office between two great 
nations ought not to contain a less number than nine members, 
as, in case of a dispute, two of the members would be interested as 
parties litigant, thus leaving the decision in reality to be made by 
the remaining seven members of the court. To set the machinery 
of such a court in motion requires a treaty only between the two 
Anglo-Saxon nations, — Great Britain and the United States. By 
the terms of this treaty the two nations interested in the creation 
of the court would need but to invite the other Powers named in 
our seventh recommendation, as an act of comity between friendly 
nations, to select seven members of the court in conformity with 
the foregoing propositions. It will be unnecessary for any other 
nation to join in such a treaty, as, by the act of the two English 
speaking Powers, and by virtue of the treaty stipulations between 
them, a permanent "International Court of Arbitration" would 
become an established fact. It is believed that, if such a court be 
once recognized and accepted by two such Powers, its utility will 
force recognition and adoption by other nations seeking honorable 
adjustment of vexatious international questions. 

We also submit to you a form of memorial to be addressed to 
the President of the United States, in which are outlined the recom- 
mendations herein presented, and we reconmiend that this memo- 
rial be presented to the President without delay and that other 
associations and organizations be invited to join therein as con- 
templated in the foregoing recommendations. 

All of which is respectfully submitted by your sub-committee, 
at the State Capitol in the City of Albany, N. Y., April 16, 1896. 

W. Mabtin Jones, 
Walter S. Logan. 
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To the New York Stale Bar AssodaHon: 

The foregoing report of the Sub-committee of the Committee 
on International Arbitration appointed by the State Bar Associa- 
tion was duly submitted to the full Committee in session at the 
State Capitol in the city of Albany on the i6th day of April, 1896; 
andy on motion duly made, said report was endorsed and adopted 
as the report of the full Committee to the State Bar Association. 
It is therefore, herewith, respectfully submitted as the report of 
your CoHMnittee, 

State Capitol, Albany, N. Y., April 16, 1896. 

William D. Veedes, Chairman, Brooklyn. 

Walter S. Logan, New York. 

W. Martin Jones, Rochester. 

Sherman S. Rogers, Buffalo. 

John I. Gilbert, Malone. 

Charles A. Deshon, New York. 

William H. Robertson, Eatonah. 

Edward G. Whitaker, New York. 

Charles M. Davison, Secretary, Saratoga. 

Committee. 
Chauncey M. Depew, New York. 
John B. Moore, Columbia College. 

Advisory Members. 

address of chauncey m. depew, ll.d., delivered before the 
new york state bar association at its annual meeting 
at albany, n. y., in january, 1896. 

Mr. President^ and gentlemen of the Bar Associalion of the Stale of 
New York: 

You will not expect of me a technical discussion of constitutions, 
codes or statutes. The needs of the State or the country in these 
respects will be ably presented in the papers which will be read dur- 
ing your session. 
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A meeting of the lawyers of this great commonwealth has a pro- 
founder meaning than suggestions for amendments to laws or 
facilities in procedure. By virtue of our ofSdal distinction as 
officers of the court there devolve upon us public duties of the 
greatest importance. The larger the question and the greater 
the perils involved in its decision, the more dear is the mission of 
the Bar Association to give to the subject its attention and to the 
country the results of its calm deliberation. Never during the 
seventeen years of our existence has our meeting been held at a 
period so interesting and at the same time so fraught with dangers. 

Ours is a lawyer's government It was the agitation by the 
patriotic members of the profession which brought on the Revolu- 
tionary War. It was the conservative wisdom of the lawyers 
which framed the Constitution of the United States. Twenty of 
our twenty-four presidents have been lawyers, as were twenty- 
four of the fifty-four signers of the Declaration of Independence, 
and thirty of the fifty-five members of the convention which framed 
the Constitution of the United States. A large majority of the 
members of both houses of Congress, and of both houses of the 
Legislatures of the several States have always been and stiU are 
members of the profession. 

The checks and safeguards against revolutionary action which 
distinguish the institutions of the United States from those of all 
other democracies are the fruits of the wisdom and foresight of 
great minds trained to the law. Therefore the sentiment contained 
in Cicero's famous maxim, "silent leges inter arma," is especially 
pregnant for the hour. Cicero was the greatest lawyer of his time, 
and of the whole Roman period. Like most of the eminent mem- 
bers of the bar in our days, he was also an orator and a statesman 
of the foremost rank. In the forum and in the Senate he had fear- 
lessly defended the right and assailed the wrong, and maintained 
justice and liberty. A craze for conquest had created armies. 
Wonderful victories had made famous generals, and triumphal 
processions had inflamed and intoxicated the people. He saw what 
no other statesman of his period did, that beside the captive chained 
to the chariot of the conqueror as it proudly rolled along the Appian 
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Way with the acclaim of the multitude, stalked also in chains the 
figure of Roman liberty. This wrung from him the sentence which 
has become one of our legal maxims. Caesar crossed the Rubicon. 
The army and the people gave him dictatorial power. The pa^ 
triots assassinated him. The army executed the patriots. The 
successful general and dictator instructed his soldiers to pursue and 
kill the great lawyer, not for any crime, but for words spoken in 
debate in the Senate of Rome for the Republic, and against its 
arch enemy. When Cicero's throat was cut upon the highway by 
the soldiers of Antony, the body of Roman Law, which protected 
life and property, and judicially decided rights and remedied 
wrongs, and which had been five hundred years in slow and labori- 
ous construction, was biuied with his blood. From that time until 
the Dark Ages the will of the autocrat of the hour was the law of 
the world. It devastated provinces. It depopulated countries. 
It made deserts of vast territories. It consigned to untimely 
graves with every form of horror and suffering untold millions of 
the human race. The falling temple of liberty carried down in its 
ruins civilization, law, learning, art, himianity and religion. 
Centuries passed by, all dedicated to war until the church arrested 
its savagery for the moment by the Truce of God. This declara- 
tion of the pious and renowned Bishop of Aquitaine is the founda- 
tion of the jurisprudence of modem times. By the Truce of God, 
for four days in the week one simple law of life and liberty prevailed. 
The traveler could be upon the highway, the merchant dispose of 
his goods, the artisan work in his factory, the farmer follow his 
plough, the housewife and the maiden be afield garnering the 
harvest, without fear of murder, outrage, conscription or robbery. 
But, for ages yet to come, imder the necessities for protection, 
induced by perpetual wars, Europe was divided into masters and 
slaves, — the masters the feudal lords, and their armed retainers, — 
the slaves, the tillers of the soil, the artisans and laborers. The 
tradition and education of the ages that rights could only be estab- 
lished and wrongs could only be redressed by the sword, created 
the Law of the Sword For hundreds of years all disqputes were 
settled by the gauge of battle. Titles to real estate, difficulties as 
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to boundary lines, questions of contract and of tort, matters of 
heritance and the settlement of estates were submitted to private 
combat for ''justice." The courts met at the appointed places. 
The judges sat clothed in their robes of office. The criers of the 
court announced the case, and the litigants entered the lists armed 
for the fray. The rules for the combat were as well established as 
the rules of trial are in the courts of to-day. The theory over it all 
and under it all was that the "God of Battles" would be on the right 
side. Cromwell, who was intensely religious, fought for his faith. 
Napoleon, who had no religion, fought for glory. Each declared 
that God was on the side of the strongest battalions. The Almighty 
in these judicial combats evinced his abhorrence of them by so far 
withholding His interposition that the most skilled athlete and the 
best trained duellist always succeeded. So strong is the power of 
custom that this right to appeal to private combat by the dropping 
of a glove before the judge, that the arbitrament of arms actually 
remained a part of the Statute Law of England's colonies in 
America until the independence of our Republic — and of England 
herself until 1818. Nay, more, it survived in active practice 
until fifty years ago, in the form of the duel, in nearly every part 
of this country. No man could retain his position at the bar or in 
society who would refuse a challenge. In the ante-belliun da3rs 
hundreds of brilliant young lawyers who went to the South to try 
their fortunes were challenged by the best shots of the local bar, 
who wanted to remove the dangerous competition of their Yankee 
rivals; and many of them fell before the bullets of the trained 
duellists to whom, below the Mason and Dixon line, pistol prac- 
tice was an essential part of a "gentleman's" education. 

The best evidence of healthy public sentiment, or rather of 
Christian civilization and enlightenment in the law, is that to-day 
the man who loses caste in the duel is not he who refuses, but he 
who challenges. In every State in the Union the duellist has 
become by statute a felon, and the most striking instance of any 
of the change in public sentiment is that juries never hesitate to 
convict him of a crime. Public sentiment now declares that true 
courage hands the duellist or would-be dueUist over to the police, 
and appeals to the law for the adjustment of difficulties. 
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While this healthful advance in civilization and this undoubted 
public sentiment supporting it mark the new relations between 
individuals, there has been little if any progress in the peaceful, 
lawful and orderly settlement of international disputes, involving 
commimities. 

The barbarous, murderous and uncertain methods of the 
andent and the medieval periods still prevail. The alarms of war 
agitate a world. The colunms of our daUy papers are filled with 
cables and telegrams announcing the rage of nations and the immi- 
nence of their flying at each other's throats. The battle blood 
which is the inheritance of the ages is aflame for fight. 

Only one power keeps the nations of Europe from instantly 
declaring war. The bankers and business men have become the 
arbiters between nations. In modem conflicts, so vast and expen- 
sive are the preparations for and operations of war that the longest 
purse wins. Neither Germany, nor France, nor Austria, nor 
Italy, nor Russia, nor Spain can hurl their armies at each other and 
equip their navies for fight without the consent of the great bankers 
of the world. The only two nations which may be said to be free 
from this thralldom, because of their wealth, their commerce and 
credit are the United States and Great Britain. ''War," said 
Erasmus, ''is the malady of princes." He might have added, the 
danger of Republics. 

The spirit of war — ^largely the inheritance of the d3aiastic 
ambitions of royal houses — ^is the chief incentive to the employ- 
ment of the best inventive genius for engines of destruction. 
Improvements in naval architecture are first for war and next for 
commerce. If armor is made which will resist a new shell, there 
follows the gun that will fire the shot which will pierce the armor. 
If a "magazine" is constructed which will destroy its score of 
human beings in as many seconds, along comes the machine gun 
which will kill its hundreds of fathers, brothers, sons and husbands 
in the same time. The resources of chemistry and electricity are 
exhausted to discover the implements by which great armies may 
be annihilated in an hour. 

The events of the past few weeks have demonstrated how easy 
it is to arouse the fighting blood among our own people. A genera- 
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tion has come upon the stage since the Civil War who are eager 
for battle. 

The greatest ministers and leaders for peace whom I ever met 
were the generals whose fame fills the world, and whose victories 
were in our dvil strife — Grant and Sherman and Sheridan. During 
the whole of their lives after the war they were the apostles and 
preachers of peace. 

An Eastern writer says: "We have furnished a great and 
famous soldier whom your historians scarcely mention, but who 
ought to rank above C«esar or Hannibal or Napdean, and his name 
and title are Genghis Khan. To him belongs the unequaled glory 
of having slain 18400,000 human beings in eleven years." He had 
a definite object, which was to destroy cities and villages and make 
the whole world a pasture field for nomadic tribes. Attila, the 
Scourge of God, on the other hand, made it his proud boast that 
no grass ever grew upon the fields which had suffered the hoof beats 
of his horses. How much greater, how much nobler, how much 
more humane was the sentiment of the philosopher who said that 
"the true benefactor of mankind is the one who makes two blades 
of grass to grow where only one grew before!" Napoleon, at St 
Helena, made this apologetic remark: "I only killed a million of 
men in all my wars." He did not mention the ten millions who 
died from starvation in the wilderness which he left behind him. 

The strongest evidence of the fervor and force of this san- 
guinary sentiment among us to-day is the action of Congress upon 
the President's Venezuela Message. By the Constitution of the 
United States the war power belongs to Congress, and yet the 
Senate and House of Representatives with unanimity and hot 
haste, rushed to record their approval of what they believed at 
the time to be a declaration of war, and their chaplain appealed to 
the Prince of Peace with this marvelous invocation: ^'O Lord, 
may we be quick to resent anything like an insult to our nation; 
so may Thy Kingdom come and Thy will be done on earth as it is 
in Heaven. Amen." .... 

There are to-day in Europe — on a so-called peace footing- 
seven millions of men in arms. Every laborer, as he goes to his 
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shop or to his work in the fields, carries upon his back and keeps 
upon his back during the whole of his day a fully armed soldier. 
The combined war debts of these governments are sixteen thousand 
millions of dollars. Such are the burdens under which anarchy 
grows and socialism thrives, and populations seek by immigration 
to the wilds of Asia and the wastes of Africa and the tropical 
countries of South America, as well as to our own more favored 
land, an escape from intolerable conditions. 

There are occasions when war is both right and necessary, and 
a nation must embark upon it without counting the consequences, 
but the issue of battle is never certain, nor does the arbitrament 
of war always end in right or justice. The struggle between Prus- 
sia and Austria for supremacy in the German Empire was decided 
not by the merits of the case, but by the needle gun in the hands of 
the Prussians used against the old-fashioned musket of the Aus* 
trians. To his everlasting honor the old king of Prussia, the first 
emperor of Germany, a soldier bom in camps and whose life was 
practically passed in arms, gave his best efforts for the maintenance 
of the peace of Europe. Napoleon the Third, to sustain a falling 
dynasty, declared war, and lost his throne, deprived France of two 
of her fairest provinces and put upon her a load of debt involving 
grinding taxation. 

Our War of 1812 was right if our dispute with Great Britain and 
our demand for fair treatment and justice could not be settled by 
arbitration. It is a curious and impressive fact that the purpose 
for which that war was made was not gained by the war. The 
casus beUi was not considered in the treaty of peace, but was settled 
afterwards by arbitration. The Civil War might have been averted 
at one time by payment of proper indemnity to the owners of the 
slaves. In the passions of the hour that period passed by, and the 
slaves were freed and the Republic held together by our great dvil 
strife. But the cost of the war was half a million people killed, a 
million crippled and wounded, the devastation and destruction of 
all the material interests and visible property of ten States; and 
the loss in money of four thousand millions of dollars on the one 
side and as much on the other. The Republic united and free is 
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worth all that it cost both in blood and treasure, and much more; 
and yet, had the South been as strong in credit and resources, with 
as large an available fighting population as the North; it is doubt- 
ful whether a war between men of the same blood, each thinking 
they were fighting for the right, would not have ended in a drawn 
battle. 

The argument has recently been advanced by Bismarck, by the 
London Times, and only the other day by a distinguished judge 
speaking to a company of students, that without war the moral 
tone of a people deteriorates, and they lose a fine sense of patri- 
otism and a keen appreciation of national honor. At the break- 
ing out of the Civil War, of the thirty millions of people in the 
United States there were not twenty-five thousand who had had 
any actual experience of campaigns; and these few veterans had 
only served in the Mexican War of twelve or fifteen years before. 
Ours was pre-eminently a peaceful population. For three genera- 
tions the blood of the people had not been stirred by a great conflict 
nor themselves called to arms. And yet when the flag was fired 
upon, and the existence of the Republic was at stake, there was a 
popular uprising and enlistment unknown in ancient or in modem 
times. There were in this country three millions of men in arms 
on the one side or the other. At Donelson, Shiloh, Corinth, 
Chickamauga, Vicksburg, Fredericksburg, Chancellorsville, Gettys- 
burg, the bloody Battle of the Wilderness, and Sherman's March to 
the Sea, were exhibited valor, heroism and patriotism of a higher 
and nobler type than any other age can boast. The lawyers did 
their best to bring about a peaceful settlement between the North 
and the South; but when the armed struggle came, they enlisted 
for the war, in proportion to their nimiber, in far greater ratio than 
any other profession, calling or vocation. Nearly all the volunteer 
officers who became brigadier and major-generals, and won dis- 
tinction equal to that attained by the gallant graduates of West 
Point, were members of the profession of the law. No lawyer 
better fulfilled his duty to his profession, lived up to a higher ideal 
in politics and in public life, or performed more heroic deeds upon 
the battlefield than that brave and distinguished member of our 
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Association who died within the last week, Gen. Francis €• 
Barlow. 

Now is the time for the profession to perform a great work upon 
the lines of the lawyers of the centuries in promoting international 
arbitration. The present dispute between the English-speaking 
races which is agitating the world calls for both practical wisdom 
and legal acimien for its solution. There is no dissent in this 
country from the Monroe Doctrine as promulgated by President 
Monroe and interpreted by Jefferson, Madison, Webster and 
Calhoun. Alexander Hamilton, the greatest lawyer of the Revo- 
lutionary period, and one of the most creative geniuses of our coun* 
try, stated this rule for our guidance in the Federalist with that 
clearness of insight into the future by which he stamped upon our 
institutions the elements of conservatism and perpetuity. No 
European aggressions upon the Americas will be permitted by the 
United States which will endanger our safety or subject our sister 
republics to European despotisms. Yet any one who studies the 
Monroe Doctrine will see how in each individual case, except where 
there is a flagrant violation, like the French invasion of Mexico, 
the applicable interpretation of it should be the subject of judicial 
determination. 

The feeling in the United States against Great Britain is more 
easily aroused than against other countries for many reasons. 
In the first place, we are blood relations, and family quarrels are 
always hasty and fierce. Our battles of the Revolution and of the 
War of 1812 have been with England. The attitude of her govern- 
ment during our Civil War was specially irritating, and disputes 
about boundary lines and fisheries have frequently arisen. The 
diplomatic correspondence of her ministers, especially of those who 
have not visited America, is. often characterized by a spirit of 
paternal chiding or coddling which we rightfully and vehemently 
resent But while this feeling has not abated with us, there has 
come into power in Great Britain — and we have scarcely noticed 
it, indeed it has only been brought strongly and convincingly to 
our attention by the recent terrific outbreak against Germany — 
a force unknown and imheard of at the time of George m, or the 
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War of 1812, or even our Civil War. It is the all-powerful democ- 
racy of Great Britain, which universal suffrage has brought to the 
front, and which is to-day the real power in the British Islands. 
This force is cordial in its friendship for our people and country. 
There are no obstacles in the way of a peaceful adjustment, upon 
a permanent basis, of all present and future difficulties between the 
democratic spirit — ^the people — of the United States and the demo- 
cratic spirit— the people — of Great Britain. 

Unless we should be driven to it by a stress of circumstances 
not now perceptible, or by difficulties and dangers which could 
not be averted in any other way, we do not want a great standing 
army. It would be a menace to our peace, a menace to capital 
and a menace to labor. In a Republic a dictator always stands in 
the shadow of a large regular army. 

We require a navy sufficiently large to protect American citi- 
zens and American conunerce in any part of the globe. We should 
have our ports in condition to be defended in the possible, but 
scarcely probable, event of war with a foreign nation. But to have 
a navy on a footing with the great sea powers of Europe, and a 
standing army equal on a peace footing to the emergency of sudden 
hostilities, involves just the dangers of foreign entanglements 
against which Washington warned his countrymen in his farewell 
address. The maintenance of this force in idleness would take 
permanently half a million of youth from our industries, and the 
Federal govermnent would either have to meet an enormous 
annual deficit of revenue by piling up debt, or resort to the process 
of direct taxation upon the people. 

The United States is the only nation so situated that it can with 
honor and safety move upon the pathway of peace for an Inter- 
national Court of Arbitration. North of us lies Canada with its 
vast territories — ^larger in area than the United States — ^but with 
a sparse population of some five millions of people. It seeks no 
war. It wants no hostilities and no disagreements with our 
Republic It is amdous for commercial union. Political union 
will follow whenever we desire to extend the invitation. So there 
is no danger from Canada. To the south of us is Mexico, with 
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only twelve millions of people, of whom ten millions are Indians, 
uneducated and degraded. We need fear nothing from Mexico; 
nor do we want her. That population incorporated into our politi- 
cal system would corrupt our suffrage. The presidency of the 
United States and the political control of the Republic might be 
decided by the Indians of Mexico. Farther away are the Repub- 
lics of the Isthmus of Darien and of South America. The per- 
petual wars between these nations and the constant internal 
revolutions and feuds which have characterized them have left 
that part of the Western Hemisphere at the end of three hundred 
years, though its climate, soil and resources, are as attractive and 
great as those of the north, with a scattered population of fewer 
than twenty millions, two-thirds of whom are Lidians and half- 
breeds. We have no fear of them. And now look at Europe. 

It is three thousand miles across the ocean from the nearest 
seaport of any European power to any seaport of the United 
States. Our country has seventy millions of people, and seventy 
billions of dollars of accumulated wealth. So great has been our 
pro^>erity, because of one hundred and two years of peace and only 
five of war, so free have we been from the strifes which have 
exhausted the resources of Europe that the taxing power of the 
government has not yet touched for any purpose the real and per- 
sonal property represented in these seventy thousand millions of 
dollars of accumulated wealth. According to the census of 1890, 
we have 9,200,000 fighting men. The experience of the Civil War 
has shown that from them could be drafted, mobilized and 
instructed in three months three millions of soldiers. All the 
tran^)orts and navies of the world could not land upon our shores 
an army which could march 100 miles from the sea coast, or even 
return to their ships. With all the world in arms against us, the 
vast interior of our continent, except in its industrial and economic 
phases, would know nothing of the trouble and never see a foreign 
uniform — except on a prisoner of war. Secure in our isolation, 
supreme in our resources, unequaled in our reserves, and free from 
dangigrous neighbors, we occupy among the nations of the globe a 
position so exalted and safe that to compare us with other coun- 
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tries would be absurd. The statesman or the politician who realty 
fears for the safety of this country is a fool. The statesman or 
politician who does not fear (because he knows better), and who 
yet preaches of our weakness and our vulnerability, is a demagogue, 
and he insults the intelligence of the American people. This great 
reservoir of force for all purposes — the American Republic — ^this 
mightiest engine of war and most beneficent power for peace on 
the face of the globe, can extend the right hand of fellowship to 
warring brethren across the Atlantic and promulgate with honor 
and dignity a scheme for an international tribunal, and lead in the 
movement. 

The first crisis in our national history came soon after the 
machinery of our government was put iu motion by the first presi- 
dent. General Washington. The people demanded a war with 
England, to help France, when we had neither arms nor credit nor 
money, and France was powerless and almost bankrupt in her 
revolutions and her internal and international complications. The 
United States needed commerce and trade; needed the freedom of 
the seas; needed the control and improvement of its rivers and 
inland lakes for the development of its resources. It required 
peace, rest, and opportunity to attract immigration, to build its 
States, to utilize its vast water power, and to bring out its exhaust- 
less treasures from field, forest and mine. The task for peaceful 
settlement was entrusted to the head of the bar of the United 
States, the Chief Justice of the Supreme Court, John Jay. With 
infinite tact, with marvelous wisdom, with judicial candor and legal 
acumen he performed his immeasurably great duty. For the first 
time in treaties between nations was inserted, through his influence, 
a declaration for the adjustment of all disputes between the United 
States and Great Britain by arbitration. Under the beneficent 
working of this principle, nearly one international case a year has 
been settled during the past eighty years. These cases have excited 
no comment, because it is only war which illumines the sky, and, 
in the baleful conflagration which consimies peoples and properties, 
attracts the attention of the world. General Grant held it to be a 
crown as glorious as that of Appomattox that he brought about 
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the Genevan arbitration under this clause of the treaty of Qiief 
Justice Jay. The people of the English-speaking nations must get 
beyond the narrow idea of accidental arbitration for each case as 
it may occur, with its semi-partisan organization, and agree in 
constituting a permanent international court. 

Massachusetts and Rhode Island had a difficulty which in other 
cases would have led to war or intestinal feuds. It was settied by 
the Supreme Court of the United States. Missouri and Iowa 
would be at each other's throats, but the Supreme Court of the 
United States calmly considered the questions at issue between 
them, and its judgment was accepted. The question of the liberty 
of Dred Scott went to this tribunal in the midst of the most pas- 
sionate political discussions of the century. The decision of the 
court was against the dominant sentiment of the hour, but it was 
accepted imtil legislation and constitutional provisions remedied 
the difficulty. The great debate over the income tax divided sec- 
tions and parties, and in the arena of politics the matter was 
pregnant with political revolutions. The Supreme Court decided 
the question one way, and one judge of the nine, changing his 
opinion upon reflection, reversed the judgment. The country at 
once accepted the decision as the verdict of justice and of right. 

Had there been an international Court of Arbitration in the 
Venezuelan matter, Lord Salisbury could not have pleaded that 
there was a boundary line embracing territory so long and unques- 
tionably held by the British that they could not in honor subniit 
the question of their titie to the court. Both the English and the 
Americans have been educated to believe that though anybody 
may make a claim upon any property, the court can be relied upon 
to dismiss the complaint, if it is unworthy of being entertained, or 
disavow jurisdiction, should there be any doubt, or if it considers 
the matter, to adjust it upon the eternal principles of justice and 
right. The United States and Great Britain have the same com- 
mon law. Their legislation has been for the past fifty years along 
similar lines of progress and liberty. Their courts and methods of 
procedure are alike in most of their characteristics. The cases 
reported and principles settied in each country are quoted as author- 



3IO JUDICIAL SSTTLEMENT 

ity in the courts of the other. American lawyers have found it 
not diflSicult to become great in the EngUsh forum, and English, 
Scotch and Irish lawyers have been successful at the American 
bar. We speak the same language, we read the same Bible and 
the interests over which we clash are always susceptible of judicial 
construction and adjudication upon principles which we mutually 
understand. It is possible for these two great countries, out of 
this present difficulty to evolve a tribunal of international law and 
justice, which shall be in perpetual session, whose members shall 
be selected with such care, whose dignity shall receive such recog- 
nition and whose reputation shall be so great that each nation can 
submit to it any question in dispute and bow to its decision with 
safety and honor. 

We, the lawyers of the United States, and our brethren, the 
lawyers of Great Britain, faithful to the traditions of our profession 
and the high calling of our order, can agitate and educate for the 
creation of this great court We recall that even in the days of 
almost universal assent to the divine authority of kings. Justice 
Coke could boldly challenge and check the autocratic Charles, with 
the judgment that the law was superior to the will of the sovereign. 
Christian teachings and evolution of two thousand years, and the 
slow and laborious development of the principles of justice, and 
judgment by proof demand this crowning trixmiph of ages of sacri- 
fice and struggle. The closing of the nineteenth, the most benefi- 
cent and progressive of centuries, would be made glorious by giving 
to the twentieth this rich lesson and guide for the growth of its 
humanities and the preservation and perpetuity of civilization 
and liberty. 

EXTRACT FROlf THE ANNUAL ADDRESS OF EDWARD O. WHITAKER, 
PRESIDENT OP THE NEW YORK STATE BAK ASSOCIATION, DELIV- 
ERED BEFORE THE ASSOCIATION IN JANUARY, 1897 

The next attempt made by our Association during the last year 
was to impress upon the people the beneficial results that would 
flow from the abolition of war, and a substitution in its place of 
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arbitration. This was made pursuant to a resolution adopted at 
our last meeting. The moving clause was a sudden and unexpected 
possibility of war between the United States and Great Britain. 

It brought the question of war or peace sharply before the 
people. And the lawyers, true to their peaceful instincts and sense 
of justice and humanity, were the first to realize that a war between 
the two great Anglo-Saxon races would be a calamity. A com- 
mittee upon International Arbitration was appointed. It had 
several meetings, prepared a memorial to the President, and a 
plan for an International Court, submitting them to a special 
meeting of the Association, called for that purpose, at which meet- 
ing the memorial and plan were approved and commended. The 
plan and memorial were submitted to the President and Secretary 
of State by a committee who went to Washington for the express 
purpose. The reception of your conm:uttee by the President was 
most cordial. He expressed himself as deeply impressed with the 
unselfish and patriotic efforts of the Association, and intimated 
that the suggestions would be of great practical interest to the 
Government. This memorial and plan have been beautifully 
printed and distributed to the leaders of thought and leading states- 
men and divines of the civilized world, and have received nothing 
but the most favorable comment. 

The question of international arbitration is so stupendous, its 
consequences involving almost a transformation of governments, 
and an obliteration of traditions of peoples, that at first blush even 
the conception of such a scheme appears bold in the extreme, and 
an attempt at consmnmation by comparatively a few lawyers 
unpardonably audacious. But we should remember that every- 
thing must have a beginning, and to whom could such a beginning 
be more appropriately committed than to the lawyers? That this 
is true is fully proved by history. The lawyer, as we know him 
to-day is of comparatively recent origin. Not until the middle 
ages did he appear in his present character. And so suddenly did 
his influence burst upon Europe that his coming was almost like 
an apparition. He came at a time when the whole of Europe was 
a battleground for private feuds, when might made right, when to 
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desire and take by force were similar and simultaneous impulses; 
when brute force was the sole test of justice. And with his coming 
came a new power into the world. The steel-dad baron and his 
retainers were awed by terms they had never before heard and did 
not understand, such as precedent, principle, pandects, rescripts, 
and the like. While the church was die emissary of peace, she was 
to a great extent the mother of strife. The great and real pacifier 
of the world was the lawyer. His parchmant took the place of the 
battlefield. The flow of his ink diecked the flow of blood. His 
quill usurped the place of the sword; he overcame the battleaz 
with a mere feather. Hb whereases and aforesaids became more 
formidable than missiles of war. His legalism dethroned bar- 
barism. His victories were victories of peace. He impressed upon 
individuals and communities that which he is now endeavoring to 
impress upon nations, that there are many controversies that it 
were better to lose by arbitration than win by war and bloodshed; 
that the greatest victories are those of truth and justice, gaining 
their lustre, not from the number slain, but from the number saved. 
In our efforts therefore for peace among nations we are simply 
endeavoring to extend our traditional peaceful influences. Our 
example is being followed by the lawyers of this country and Great 
Britain, and let it be remembered with pride that it was the lawyers 
of this Association who first put in motion the unconquerable force 
of the United American and English bar, and that the plan sug- 
gested by this Association for settlement of international contro- 
versies has been practicaUy followed in the essential features by 
the proposed treaty which has been submitted between England 
and America for an international tribunal. 

ACnON 07 THE NEW YOKBi STATE BAS ASSOCIATION AT ITS ANNUAL 
SESSION HELD AT ALBANY, N. Y., JANUARY x8, 1899 

On motion duly made by the honored and venerable William 
Barnes, of Albany, the action of the Czar of the Russias, in con- 
vening an International Congress to consider the partial reduction 
of the armies and navies of the world, the amelioration of the most 
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flagrant of the cruelties of war and the substitution so far as prac- 
ticable of arbitration for war, was warmly approved and com- 
mended by the Association. A coounittee of three members of 
the Association was appointed to formulate and present an appro- 
priate address, in approval of such action and in furtherance of 
International Arbitration, each to the Emperor of Russia and the 
President of the United States, and to accompany such addresses 
with a record of the previous action of the Association on said 
subject. 

The President of the Association subsequently appointed 
W.. Martin Jones, of Rochester, Edward G. Whitaker, of New 
York, and William D. Veeder, of Brooklyn, such conmiittee. The 
foregoing address and accompanying papers are submitted in con- 
formity with said action. 
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